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Needed Changes in Railway Pricing 
GrorceE W. WILSON t 


The existence of pervasive competition in any industry has a natural 
tendency to equate prices with costs. Thus, with the breakdown of the 
high degree of monopoly power of the railways, due to the dramatic 
increase of alternative transport facilities (especially trucks and pipe- 
lines), downward pressure on the upper end of the railway rate. struc- 
ture was inevitable. But though the pressure exists in transportation 
and has become intensified through the period 1925 to the present, cost- 
based ratemaking for railways has lagged behind and the railway rate 
structure seems to be almost as far from cost-orientation as it was in the 
late 1920’s. Before attempting to explain this apparent paradox, the 
consequences of the persistent emphasis upon noncost criteria (especially 
value of service considerations) should be outlined. 

National transportation policy seeks to achieve an optimum trans- 
port system—that is, the most efficient utilization of existing transport 
capacity and an assurance that adequate capacity will be made available 
to serve the needs of an expanding economy.! The former requires that 
traffic move by the several media of transport in accordance with their 
relative costs whereas the latter requires reasonable profits and profit 
prospects so that capital will be available to transportation on grounds 
similar to other industries and incentives to innovate will exist. 

The ratemaking principle most conducive to both of these is one 
that emphasizes cost of service. For example, if rates reflect costs then 
shippers will choose among the different carriers on the basis of the cost 
of transport and quality of the service. The ‘‘cost’’ of transport to the 
shipper is, of course, the freight rate plus (or minus) any nontransport 
cost savings (or dissavings) accruing to the shipper by virtue of the 
quality of transport service (i.e., speed, safety, dependability, flexi- 





+ Assistant professor of transportation, Indiana University, since 1957. Assistant 
professor of economics, Middlebury College, Vermont, 1955-1957. 1950, B. Comm., 
Carleton University, Ottawa, Canada; 1951, M. A. (Economics), University of Ken- 
tucky; 1955, Ph.D. (Economics), Cornell University. Economist, Board of Transport 
Commissioners, Ottawa, 1951-1952. 

1 However, the declaration of national transportation policy includes reference 
to the needs of national defense and the postal service as well as to the needs of 
commerce. It is obvious that the criteria of an optimum system must differ depend- 
ing upon which of these three needs is given priority. However, any diseconomies 
suffered by virtue of emphasizing national defense should be paid for by the Defense 
Department rather than private transport users or suppliers (and similarly with 
postal service). With a privately owned and operated transport system it is clear 
that economic criteria (rather than military or postal) are relevant. Thus, the 
nature of the optimum adopted above ignores military and postal needs. It should 
be remarked, however, that insofar as these needs may differ (such as with respect 
to the location and degree of excess capacity as well as type of equipment), devia- 
tions from an economic optimum must necessarily occur. Perhaps it is the frequent 
incompatibility of these needs and the legal mandate to consider all three concur- 
rently that leads the Interstate Commerce Commission to adopt what appear to be 
noneconomic restrictions in specific instances. It is not, therefore, entirely true that 
national transportation policy seeks the above type of optimum although the em- 
phasis upon “preservation of inherent advantages” of the various carrier types 
clearly suggests this. 
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bility). That service which provides lowest net cost (t.e., freight rate 
less value to the shipper of the qualitative elements) should be chosen 
in the interests of maximum use of transport facilities at lowest economic 
cost. But if freight rates do not reflect cost, then there can be no assur- 
ance that transport supply is being utilized most efficiently. Aw 
contraire, if rates reflect value rather than cost for any particular 
medium, there is a strong probability that the high cost carrier may 
obtain the traffic especially where the low cost carrier employs noncost 
considerations. Or, if media having different relative costs charge the 
same rates, there is no incentive, other things being equal, for shippers 
to employ the low cost carrier. Even where quality of the service of the 
media differs, it can only be fortuitous that the true low net cost carrier 
will get the business. Given freedom of shipper choice,” it is evident 
that only through a rate structure which is based upon cost can the 
most efficient utilization of transportation plant and equipment be ob- 
tained where competition exists. Under such circumstances, shipper 
choice reflects the two items pertinent to cost minimization—cost of 
transport and the value of the qualitative elements in transport. It is 
not generally recognized, however, that freedom of shipper choice is 
consistent with the national transportation policy as viewed above only 
if each of the services offered by the various media is priced at cost. 
As Sargent has pointed out, ‘‘If the charges for the different services 
are not fixed at what it costs to provide them, free choice may lead away 
from, rather than towards, the most economical allocation of available 
resources.’"® Freedom of shipper choice coupled with value of service 
pricing is therefore inconsistent with national transportation policy. 

From the point of view of obtaining an adequate supply of capital 
in transportation (a supply neither excessive nor deficient to meet the 
needs of commerce) it is likewise evident that the cost criterion is re- 
quired. If rates are based on cost, then freedom of shipper choice will 
dictate the relative amounts of service required from each of the several 
media which in turn will determine the amount of capital required in 
transportation and its distribution among rail, truck, pipeline, ships, ete. 
The two criteria of an optimum transportation system can be satisfied 
simultaneously if rates reflect the costs of providing the service. Thus 
the most serious consequence of noncost criteria of ratemaking is the 
unnecessary incurrence of economic waste. 

But there are further important consequences which should be men- 
tioned. Since it is the common carrier segment of transportation which 
has adopted most rigorously the value of service principle, it follows that 
the trend to private and contract carriage is artificially stimulated.‘* 
It is, however, important to maintain an efficient common carrier segment 


2 This freedom is likewise essential to obtain least cost in transportation since 
shippers in different situations and under different circumstances will place different 
values upon the quality elements of transport. To paraphrase Adam Smith “each 
shipper in his own local situation is the best judge of his own self-interest.” See 
also J. R. Sargent, British Transport Policy, Oxford, 1956, pp. 12 and 22. 

8 Sargent, op. cit., p. 14. d , 

4See, for example, George W. Wilson, “Effects of Value of Service Pricing Upon 
Motor Common Carriers,” Journal of Political Economy, Vol. 63, August, 1955. 
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in the interests of the vast number of shippers whose circumstances do 
not permit the use of private or contract carriage. Thus, since much 
of the injury to common carriers is avoidable and not inherent in their 
cost or service characteristics, it is evident that the prevalent pricing 
policy requires modification. 

Finally, it should be mentioned that pervasive value of service pric- 
ing distorts the industrial location pattern away from an optimum by 
giving excessive weight to transport costs in some situations and inade- 
quate weight in others, neither of which represents the actual economic 
costs involved. 

All of these consequences are serious enough to warrant a rather 
drastic alteration in the prevailing pricing policies of all media of trans- 
port. But this alteration is probably most necessary and important for 
rail transport for two reasons: (1) railways are still the most significant 
single form of transportation in terms of ‘‘work done’’ (i.e., ton-miles 
performed) despite a sharp reduction in their share of intercity ton- 
miles and (2) railways employ the value of service pricing principle 
more extensively than any other carrier type. Thus we must recur to 
the question of why application of the cost principle continues to take 
second place to the value principle of ratemaking despite the increased 
competitiveness of transportation. 


Reasons for Persistence of Value-of-Service Pricing 


Freight rates are important determinants of industrial location and 
market areas. Once a given set of rates is established and industry has 
adjusted to them any wholesale rate readjustments tend to be unduly 
disruptive. Thus, a policy of careful and gradual change from value to 
cost-of-service becomes legitimate. Such disruption is, furthermore, 
restrained by the Interstate Commerce Commission and those industries 
and communities which would be relatively disadvantaged. Long estab- 
lished rate-relationships have considerable sanctity and legal significance 
in assessing reasonable freight rates thereby delaying or preventing cost 
reorientation. 

Besides the restraints on any disruptive tendencies exerted by the 
Commission and others (which is justifiable to some extent) there is the 
failure of the Commission to adopt the relative cost criterion as the basis 
of ratemaking in intercarrier competition. Indeed, the Commission’s 
policy is highly inconsistent and ambiguous, sometimes stressing a 
““share-the-traffic’’ criterion, sometimes value of service and occasionally 
eosts.5 

In addition to these institutional restraints there are both social 
and economic justifications of value of service pricing where monopoly 
power exists (if overall profits are held to a ‘‘fair’’ level) as an equitable 
means of allocating the high overhead costs of railroads and as a policy 


5 For detailed anal. of the “Of Rail Motor’ of the Commission see Ernest 
W. Williams, Jr., e Regulation of Rail-Motor Rate Competition, Harper and 
Brothers, New York. “1958. and Jervis Langdon, “The Regulation of Competitive 
Business Forces: The Obstacle Race in Transportation,” Cornell Law Quarterly, 
Vol. LXI, Fall, 1955, pp. 57-92 
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which tends to increase utilization of rail equipment. Since there 
remain at least some areas wherein monopoly power is effective, even 
though reduced, value of service pricing is feasible. But if rates based 
on value, rather than costs, exist in these areas, this permits (or requires) 
an extension of the value principle to other areas thereby expanding 
the degree of application. This extended application is made possible 
in part by the fact that the rails’ most serious competitors (motor com- 
mon carriers) have adopted the railway rate structure. Thus, both the 
incentive and ability persist to extend or maintain the value principle 
even in those areas where the availability of transport supply of all types 
has significantly increased. 

Furthermore the penalties to the railways of application of value of 
service pricing have not been felt to the fullest extent. Rising real gross 
national product has tended to hide or soften the adverse consequences. 
Though the rail share of intercity ton-miles has fallen sharply, total rail 
traffic has generally expanded throughout the period of intensified com- 
petition. Losing out relatively ceases to take on emergency proportions 
so long as absolute gains are made. Over most of the period since the 
mid-1920’s, real gross national product has persistently increased and 
has thus masked the undesirable consequences of value of service pricing. 
Only when business contracts or stabilizes do the railroads (as well as 
other carriers and society) reap the full harvest of diseconomies induced 
by attempting to preserve the value principle in competitive areas. This 
must surely stand as one of the more important explanations of persist- 
ence of the historical pricing policy. 

Though the above represent important explanations of the failure 
to adopt rigorously the cost principle of ratemaking, it is apparent that 
the key difficulty revolves around the nature and identification of costs 
in transportation. Here, there are four problems: (1) the lack of cor- 
respondence between economic and accounting costs, (2) the elusive and 
variable nature of costs in transportation which makes it exceedingly 
difficult to discover the cost of any particular unit of service, (3) the 
magnitude of cost indivisibilities for railways, and (4) the confusion 
over which cost concept to adopt (t.e., out-of-pocket or fully allocated 
costs). These present momentous difficulties and warrant rather elabo- 
rate treatment since, if it is agreed that cost must play the predominant 
role in the future, it becomes necessary to face up to all the problems 
attending its determination. It is one thing to argue for a cost-based 
rate structure in principle; it is quite another to pinpoint actual costs 
with accuracy in specific situations. 


Differences Between Economic and Accounting Cost 


The first question to be raised is, What do we mean by costs? The 
aim of transport pricing is to help achieve an optimum transport system. 
This optimum is simply an application of the economic theory of most 
efficient resource allocation. Consequently, economic, as distinguished 





6 See ~? Robinson, The Economics of Imperfect Com etition, Macmillan, 
London, 194 PD 204-206; on the social benefits see Coke Producers’ Association V. 
Baltimore a hio Railway Co., Ze 1. G. C, 125, 52, (979). 
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from accounting cost, is relevant. Unfortunately, there exists a gap 
between economic and accounting costs which, though narrowing, none- 
theless remains substantial. 

Economic costs refer to ‘‘opportunity costs.’’ That is, the economic 
cost of producing anything is the amount of other products that could 
have been produced with the resources so involved. Converting to 
pecuniary terms, such cost is the value of other products foregone. Thus, 
if the assets involved have no alternative uses, their use, say in trans- 
portation, incurs no cost in the economic sense. A railway tunnel, for 
example, is costless (except for maintenance and repairs) after it has 
been constructed because it has no alternative uses. Any asset which 
is so specialized that it has little or no use outside of the industry for 
which it was constructed can be considered costless. But by accounting 
custom and law such specialized, fixed assets must be considered. For 
example, if the assets were financed by borrowed funds, an actual interest 
payment must be made regularly even though the use of the asset is 
costless. Furthermore, under the fair return on a fair value doctrine, 
the Commission is required to consider the fixed historical costs in setting 
rates. Indeed, the Supreme Court has held that ‘‘The outlays that 
exclusively pertain to a given class of traffic must be assigned to that 
class, and the other expenses must be fairly apportioned. . . . When 
conclusions are based on cost, the entire cost must be taken into ac- 
eount.’’? This of course imputes a legal significance to certain account- 
ing costs which has no economic validity especially in the short run.® 

In addition to this discrepancy, economic costs are prospective not 
historical.® If an asset is not to be replaced, no resources are used up 
when it is worn out. If, on the other hand, the asset is to be replaced, 
resources are needed for its reconstruction and thus economic cost is 
involved even during the life of the asset insofar as provision is made 
through time for its replacement. The relevant cost is a prospective 
replacement cost. But, as indicated above, the law requires that the 
economic bygones (i.e. sunk costs) be considered in ratemaking and this 
applies whether the assets are to be replaced or not. 

Again certain railway costs may have different behavior whether 
viewed in an economic or accounting sense. For example, maintenance 
and repair expenditures are deferable for varying lengths of time and 
managerial discretion typically prefers to accelerate such expenditures 
during relatively prosperous periods and to defer them when net reve- 
nues are low. Thus, such expenditures are more variable in accounting 
terms than in ‘‘real’’ economic terms. 

These are only a few of the differences between the two types of 
cost. They are significant because management makes decisions largely 


7 Northern Pacific Railway Co. v. North Dakota, 263 U. S. 585, 597 (1915). 
Emphasis eee The * “costs” referred to by the court represent accounting costs. 

8D. P. Locklin, “The — of Railway Rate Theory,” Quart. Jour. Econ., 
Vol. off: February, 1933, Le 

®See F. M Machlup, ‘ Rote on Fixed Cost,” Quart. Jour. Econ., Vol. 48, May, 
1934, p. 563; A. M. Milne, The Economics of Inland [ransport, Pitman, London, 
1955, p FP. 112-113; and A. W. Tait, “Costs and Charges,” British Transport Review, 
Vol. III, April, 1955, p. 338. 
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on the basis of accounting costs whereas an optimum transport system 
requires pricing on the basis of economic costs. Insofar as a gap remains 
between the two, attainment of the goal of national transportation policy 
becomes illusory under private management. The breaching of the gap 
between the two cost viewpoints is an extremely important though as 
yet unresolved problem. However, accepting economic costs, we come 
to the problem of cost variability under different circumstances. 


On the Variability of Costs of Transport 


The costs specifically associated with any given traffic are those 
which could have been avoided had the traffic not been carried. As such 
they represent marginal (or out-of-pocket) cost.1° Now marginal cost 
is the extra cost incurred divided by the extra output and the latter is 
usually construed in terms of ton-miles or their equivalent (7.e., 
marginal cost = A Total Cost ). But for different pieces of 

A Traffic or A Ton-miles 

traffic, marginal cost so defined will vary unless the increment in total 
costs bears the same relationship to the increase in output for each sepa- 
rate piece of traffic. Given the variety of elasticities of rail transport 
demand for the various shippers this is highly unlikely. As a conse- 
quence there is no such thing as a single marginal cost of the whole 
output. There are a variety of marginal costs depending upon the 
elasticity of transport demand relative to the incremental cost for each 
additional traffic. 

Furthermore, the magnitude of marginal cost varies with the rela- 
tive importance of such traffic to the total. Eastman has pointed out 
that ‘‘out-of-pocket expense tends to increase disproportionately as this 
fraction (1.e., ratio of the particular traffic involved to total traffic) 
increases in size.’’41_ Again marginal cost is a function of the regularity 


10 Some writers claim that the I. C. C. often uses the concept of out-of-pocket 
cost in the mistaken sense of average variable cost and as a consequence when opera- 
tions are being conducted under conditions of diminishing returns, rates based upon 
this view of out-of-pocket cost become less than marginal cost. Thus the “Commis- 
sion has failed to realize that where marginal costs are rising the carrier is not 
‘advantaged’ by that portion of additional traffic handled at a rate below marginal 
cost.” (Wilson and Rose, “Out-of-Pocket Cost in Railroad Freight Rates.” Quart. 
Jour. Econ., Vol. 60, August, 1946, p. 559). Space precludes detailed discussion of 
the Wilson-Rose allegation. Suffice it to say here that (1) their argument involves a 
vacillating and occasionally irrelevant definition of the unit of transportation output, 
(2) their argument is largely irrelevant since railways are not subject to diminishing 
returns, (3) marginal cost is the increase in total cost divided by the increment in 
output which is precisely the way the Commission defines it (i.e., an average variable 
cost of the extra output). If one chooses to define marginal cost as the extra cost 
of one more output unit, then the Commission’s use of out-of-pocket cost does differ. 
But this is an unduly restrictive concept of marginal cost. While it is true that 
the distinction between marginal and average variable cost becomes blurred as the 
extra output increases relative to total output, the analysis of this problem is as 
much a void in economic thecry as it is in the Commission’s thinking and (4) the 
Commission’s concept of out-of-pocket cost involves a longer run than Wilson and 
Rose explicitly adopt so that the frames of reference are different. Generally the 
Wilson-Rose thesis is more ingenious than it is pertinent to the economics of trans- 
port or I. C. C. regulatory policy. 

11]. B. Eastman, “The Adjustment of Rates Between Competing Forms of 
Transportation,” Am. Econ. Rev., Proc., Vol. 30, March, 1940, pp. 127-8. 
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with which the traffic is offered and tends to decrease as the degree of 
regularity increases.!* Likewise traffic which helps balance outbound 
and inbound movements will incur fewer costs than traffic which en- 
hances or creates imbalance so that marginal cost is also a function of 
the direction of movement. Relative volume, regularity and direction 
of movement influence the magnitude of costs directly assignable io 
particular traffic. 

Another condition affecting marginal cost is the degree of excess 
capacity. If there is considerable slack, marginal cost will be low and 
vice versa if operations are at or near capacity. This is familiar. But 
what is often neglected is the geographical incidence of the degree of 
excess capacity. That is, the usual conception of a changing output 

capacity 
ratio involves only the time dimension. However, with a transport firm 
having a variety of routes, it is possible (nay, probable) that some routes 
will be congested but not others. If additional traffic appears on a 
more congested route segment, the marginal cost will be greater than 
if the location of the increased demand for more service were on a less 
congested route. Furthermore, the costs over different routes may vary 
due to physical conditions (e.g., different gradients and different degrees 
of circuity.) Marginal costs then vary over each route segment. If the 
routes cover a large geographical area, there may also be pecuniary 
differences in resource costs. A spatial as well as temporal view is 
essential for grasping the full complexity of both varying transport 
capacities and different route costs. 

Again the time span of the transport firm is crucial in assessing the 
magnitude of any given marginal cost. Since marginal costs are ‘‘escap- 
able,’’ it follows that the more costs which are escapable (or avoidable) 
the greater will be marginal cost. But the amount of costs which are 
avoidable in this sense depends on one’s time horizon: the longer the time 
horizon, the greater the magnitude of escapable costs. And this is con- 
siderably more complex than the simplified short and long run cost con- 
cepts for cost commitments expire discontinuously through time and 
their sums vary widely. Arthur Lewis points out that 


* * * as each commitment falls due for renewal, say for x years, all 
those due to expire during those x years have to be considered, since 
if any of those will not pay and will be discontinued, this may not 
pay either. The expiry of a single commitment may therefore bring 
large numbers under review and cause a great jump in immediately 
escapable cost. And, as each commitment is renewed, short-run 
eost, which had risen high to include renewal cost, now sinks again 
to the level of the temporary inescapable. There is no such quantity 
as ‘the marginal cost’ of output . ..; there is a large variety of costs 
to choose from depending merely on how far ahead you choose to 





12On this point see W. G. Scott, “What Differentials in Rates?” in Essays on 
J gene, spcmaeueaa in Railway Rate-Making, Simmons-Boardman, New York, 
i956, pp. 10-11. 
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look, and this collection of costs itself varies from day to day, as 
current commitments alter.'* 


In short, the magnitude of marginal costs is found to vary with (a) 
the different elasticities of transport demand, (b) the degree of temporal 
and spatial excess capacity, (c) geographical cost differences, (d) the 
time span and contractual arrangements of the various suppliers of trans- 
port, (e) the relative importance of the particular traffic, (f) whether 
the additional traffic helps to balance the movement or not, and (g) 
whether the traffic is offered sporadically or regularly. 

But there are yet further difficulties to the marginal cost concept in 
transportation. If we adopt the ton-mile as the unit of output (as most 
transportation economists do) then a marginal cost function can only be 
constructed if we assume one of the two variables is constant. That is, 
it is indefensible to construct costs relative to ton-miles if we permit both 
tons and miles to vary. One hundred ton miles may be one ton moved 
100 miles, 4 tons moved 25 miles, or 100 tons moved one mile, etc. Since 
each of these would involve varying proportions of terminal and line 
haul costs and since terminal costs are more variable with tonnage (and 
density) handled than line haul costs, it follows that both the level and 
variability of costs per ton-mile depend upon the proportion of tons and 
miles even where the product of the two is identical. See table I. 

Nor is this all. The transportation package must include considera- 
tions of speed. Increased velocity raises costs.‘ Consequently the costs 
per ton-mile depend partly upon velocity. The transportation output 
is thus a composite of weight, distance and velocity, the cost of which 
varies with different combinations of these three components. We need 
to know the degree to which costs vary with each of these three factors if 
meaningful cost data are to be developed. As McDonald has pointed 
out, ‘‘the three basic elements of freight service—weight and size of 
shipment, length of haul, and speed—are independent sources of cost.’’ 15 
As a consequence when the various cost studies of the Interstate Com- 
merce Commission and other plot particular cost categories against im- 
plicity homogeneous ton-miles it is difficult to know just what the result 
signifies. Perhaps the high degree of cost variation found in recent 


13 W. Arthur Lewis, Overhead Costs, London, 1949, pp. 11-12. See also A. E. T. 
Griffiths, “Cost Van in Transport,” British Transport Review, Vol. IV, 
August, 1957, pp. q 

14 There are oa savings through increased speed such as greater utilization 
of equipment during any time — so that for small speed increments the cost 
per unit carried may decline. But for successive speed increments costs per unit 
tend to rise, iving the familiar “U”-shaped cost curve with respect to speed. See 
H1. Ashton, “The Time Element in Transportation,” Am. Econ. Rev., Proc., Vol. 37, 
May, 1957, pp. 423-440. 

15 J. A. McDonald, “Technological and Inherent Advantages,” in Essays on 
— Advantages’ of Railway Service, Simmons-Boardman, New York, 1954, 
p. 
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studies, which seems rather inconsistent a priori, is due in part to a 
failure to consider varying proportions of tons and miles together 
with alternate speeds.'*® 

The upshot of all this is that marginal cost is a most elusive and 
variable quantity in transportation. Indeed, the Commission once came 
up with this classic statement: ‘‘Cost has never been out of mind even 
though it has not always been in sight.’’ 1” 


TABLE | 


OUT-OF-POCKET COST FOR VARYING COMBINATIONS 
OF WEIGHT AND DISTANCE 


(Dollars per Shipment) 


1000 mi 488 7.14 9.32 15.61 33 66.74 13480 265.57 373.02 497.45 
900 4.74 685 889 14.76 31.35 62.29 12481 243.72 339.34 455.35 
800 4.59 6.57 846 13.93 29.31 57.84 11483 220.19 305.67 
700 446 6.29 8.05 13.10 27.27 53.71 105.55 198.33 271.99 363.52 
600 4.32 603 7.65 1232 25.37 49.26 96.78 178.17 238.32 321.43 
500 4.19 5.76 7.25 11.48 23.47 45.13 30 156.31 207.23 279.34 
400 4.06 5.49 685 10.70 21.43 41.00 77.03 134.46 176.15 233.42 
300 3.92 5.22 644 987 19.54 36.55 67.75 112.61 145.06 191.33 
200 3.78 4.94 603 9.03 17.50 32.10 57.77 90.76 113.98 145.41 
100 3.65 4.69 5.64 831 15.60 2829 4921 6891 8289 103.32 

50 3.57 4.52 5.39 7.77 1443 25.42 42.79 55.47 64.76 80.36 


4. 
Weight (Ibs.) 100 200 


Source: Cost of Transporting Freight by Class I Motor Common Carriers of 
General Commodities—Eastern-Central Territory—1956, Bureau of Accounts, Cost 
Finding and Valuation, Interstate Commerce Commission, Statement No. 4-57, 
Washington, D. C., October, 1957. 


Railway Cost Indivisibilities 


There remains yet another difficulty. Cost refers to the cost of 
something. What is the ‘‘thing’’ which transportation agencies produce? 
Traditional analysis suggests that the unit of transportation output is 
the ton-mile. Recently the adoption of the ton-mile as the output unit 
has been questioned. Milne has argued that ‘‘it is more convenient . . 
to regard the train-journey . . . and the truck-journey .. . as our unit 
of output’’1® and distinguishes this from ‘‘the pricing unit’’ which he 
eonstrues as ‘‘the individual consignment.’’?® Troxel has argued that 
though ‘‘students of transportation refer habitually to such units as ton- 
miles .. . carloads and truckloads, (only) a small part of total costs are 
variable directly . . . in relation to these ‘final’ products. Indeed, the 
organization of transport operations is not much embraced in ton or ton- 
mile . . . or even load units.’’2° It is apparent that these views are 
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16 Several of the more recent I. C. C. studies permit computation of cost 
variability with respect to weight and distance separately and even contain a speed 
adjustment factor. Table I illustrates the greater variability of costs with respect 
to weight than distance and provides several examples of different costs for equal 
ton-miles. The data clearly demonstrate that, on the cost side, ton-miles are 
nonhomogeneous. 

nim tC... $19. 

18A. M. Milne, op. cit., pp. 121-122. 

19 [bid., p. 125. 


20 Emory Troxel, Economics of Transport, Rinehart, New York, 1955, pp. 93-94. 
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particularly relevant to rail transport. As the medium par excellence 
of mass transportation, the technical features of railways are scarcely 
geared to production of single units so small as a ton-mile. If a train is 
worth running at all between any two points it has a productive capacity 
of many thousands of ton-miles. A ‘‘train-journey’’ would therefore 
appear to be the basic output unit relevant to the provision of rail 
service.24 But no railway offers for sale a ‘‘train journey.’’ The sales 
units run to much smaller dimensions and the ton-mile appears to be the 
appropriate sales unit (1.e., freight rates are quoted in terms of cents 
per 100 lbs. for various distances; thus the sales unit is a combination of 
weight and distance which is readily convertible to ‘‘ton-miles’’). Vari- 
able (nonjoint) costs are fairly readily assignable to output units but 
since there is such a vast difference between the sales and output unit 
in rail transport, how are the costs per sales unit to be assessed? For any 
train-journey a variety of goods are typically transported. Since the 
greater proportion of the variable train-journey costs would be incurred 
whether many or few separate consignments were involved, there exists 
a substantial amount of variable output costs which cannot be assigned 
to each commodity or consignment on a cost basis. This does not even 
consider the joint costs involved in the backhaul or the fixed costs appli- 
cable to the entire business which, as is well-known, also defy allocation 
on a cost basis. The discrepancy between the output and sales unit 
therefore makes inapplicable the costs principle in pricing the units to be 
sold. In short, the extremely abbreviated sales unit relative to the out- 
put unit creates the problem of substantial cost indivisibility. All vari- 
able costs are divisible only if the output and sales unit coincide. Where 
they do not coincide many variable costs become indivisible and the 
greater the amount by which the output unit exceeds the pricing (or 
sales) unit, the greater the proportion of variable costs which become 
indivisible (that is to say, unassignable on a cost basis). Likewise, the 
greater the ratio of fixed to variable costs, the greater the magnitude of 
unassignable costs. Since both the ratio of the size of the output to the 
sales unit and the ratio of fixed to variable costs are very much larger 
with respect to rail than truck transport, it follows that the magnitude 
of indivisible or nonassignable costs is much greater for rail than truck. 
Thus, the problems of obtaining a cost-based rate structure are much 
more complex for railways than for trucks. 

The problem of pricing sales units which are significantly smaller 
than possible output units would be simplified if the following conditions 
prevailed; (1) relative homogeneity of products shipped in terms of 
their transportation characteristics, (2) an even and assured rate of de- 
mand per time period, and (3) a balanced movement. Given these con- 
ditions, and knowing the cost per train-journey, it would be legitimate to 
average such costs in terms of cents per 100 lbs. over the various com- 
modities shipped and quote rates accordingly. This would give an equal 
rate per 100 Ibs. for all traffic between any two points. But we can 


_  21A further complication is that the number of available sales units in a train- 
journey is variable since more (or fewer) box cars can be added (or subtracted). 
A “train” has a considerable range of alternative capacities. 
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abandon the first condition without moving away from the cost principle. 
That is, assume the densities of the commodities differ. This means that 
different commodities will fill up a box car with different weights. If we 
insist on pricing transportation service in cents per 100 lbs. then the 
rate per 100 lbs. must vary inversely with density. Given the other as- 
sumptions, it is clear that we should price in an attempt not only to 
recoup the train-journey costs but also to recover a like amount per box 
ear. Our pricing policy thus becomes immediately apparent. We wish 
to collect an amount per box car equal to total train-journey cost (say 
$1000) divided by the number of box cars. Thus, knowing the cubical 
and weight capacity of each box car (let us assume all box cars are 
homogeneous), we can readily ascertain from the density of each com- 
modity how much weight of each commodity will ‘‘fit’’ in each box car. 
For example, if cubical capacity is X cu. ft. and weight capacity is Y 
100 lbs., then for any commodity with a density of Y1 we can ascertain 
Xi 
the loaded weight of the box car as XY1 in terms of 100 lbs. So long 
X1 
as XY1 is less than Y, the rate in cents per 100 lbs, must be $1,000 — 
x1 

XY1. It is evident that the greater Y1, the lower the rate per 100 Ibs. 
X1 x1 

When the expression XY1 equals Y, the rate charged must be $1,000 

X1 4 

with no more than Y 100 Ibs. being placed in the box car even if all the 
cubical capacity is not used. 

There is nothing intrinsically difficult about this density adjust- 
ment; and so long as the other conditions are given, it is quite legitimate 
to take the box car as the basis of the unit from which to price the com- 
modities in cents per 100 lbs.2? For the trucking industry, however, the 
restrictive conditions need not hold to the same extent, and the density 
based rate structure makes sound economic sense since the output unit 
is more closely associated with the truck capacity. 

Differing transportation characteristics also occur when special 
equipment (such as refrigeration) is required to handle any given com- 
modity. As with density, this presents no insuperable problem for we 
ean readily calculate the extra cost per box car or per 100 lbs. that this 
extra handling or special equipment would entail. Given an even flow 
of demand through time and a balanced movement requiring this 
special attention, the amount to be added to the rate per 100 lbs. is im- 
mediately determined. 

In short, we can abandon the assumption of identical transportation 
characteristics among commodities without causing any serious difficul- 
ties so long as the other assumptions are retained. The only difference 
is that instead of a flat rate per 100 lbs. there will be a variety of rates 


22See A. W. Tait, “Costs and Charges,” British Transport Review, Vol. III, 
April, 1955, p. 343. 
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for each commodity reflecting its density and/or any special treatment or 
extra cost incurred in handling it. 

But when we come to alter the other two unrealistic conditions (i.e., 
an even and assured rate of demand per time period and a balanced 
movement), the cost criterion becomes most elusive. The ‘‘problem of 
the peak’’ requires noncost criteria (i.e., differential absorptions of con- 
sumer surplus) in ratemaking * and suggests at least seasonal freight 
rates? whereas imbalanced movement presents the problem of joint 
costs and necessitates pricing on other than a cost basis since the several 
elements of joint cost cannot be separated. 

The existence of costs which cannot be assigned to particular sales 
units on an identifiable cost basis because of the gap between the sales 
and output unit requires pricing on some other basis. If, however, we 
postulate the second and third conditions, it becomes reasonable to aver- 
age the indirect costs over time and over substantial blocks of sales units 
having similar transport characteristics (e.g., density or special han- 
dling). These conditions are, however, largely irrelevant to the con- 
temporary United States transport system. Thus a cost based rate struc- 
ture becomes an illusory goal unless by costs we refer only to the iden- 
tifiable or divisible costs of each sales unit. But with the vast gulf 
between the size of the output and sales units and given the large 
amounts of fixed and joint costs the assignable costs per sales unit be- 
come negligible. Even if we take a longer run view, which we must, 
and compute costs for various sales units there is still left a large body 
of unassignable costs which must be recovered if private operation is to 
continue. These can only be recovered on a noncost basis. It is in this 
sense that one may suggest the illusory goal of a cost-based rate structure 
even assuming we can ascertain the variable costs of any given output 
unit or class of wnits. When we reconsider the decisions required to 
fulfill this latter assumption, then basing the rate structure on cost of 
service becomes an enormously complex undertaking. In view of these 
considerations, it is scarcely to be wondered at that the railroads have 
n0t developed detailed and accurate measures of cost or that the I. C. C. 
is reluctant to grant freedom in ratemaking down to an elusive out-of- 
pocket cost concept. This does not however mean that we should not 
endeavor to assign as many cost items as possible to particular sales 
units. Au contraire, since a cost based rate structure is essential to the 
fulfillment of national transportation policy, a more determined search 
for costs is, at least by implication, a Congressional mandate. What the 
foregoing problems suggest is that we approach the problem of cost with 
a full awareness of what is meant by economic costs and the shifting 
nature of these costs as circumstances alter. This is not a gospel of 
despair, merely one of caution. 


23 See Gilbert Ponsonby, “The Problem of the Peak,” The Economic Journal, 
Vol. LXVIII, March, 1958, and W. Arthur Lewis, op. cit., pp. 18-22. 

24See H. G. Borts, “Increasing Returns in the Railway Industry,” Journal of 
Political Economy, Vol. LXII, August, 1954, pp. 327-333. 
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The Appropriate Cost Concept for Ratemsaking 


A final problem remains, namely, should the costs upon which rates 
are to be based in intercarrier competition be fully allocated or marginal 
costs? Locklin has argued that ‘‘economic reasoning would suggest 
that ... the full cost of the service, including a return on capital, should 
be used.’’*5 Bigham has suggested that minimum rates be based upon 
**the fully allocated costs of the low-cost agency.’’?® Similarly East- 
man ** and myself ?* have argued in favor of full cost. On the other 
hand, the marginal cost principle carried over from general welfare 
economics has frequently been urged.”® 

One of the arguments against full cost ratemaking is that much of 
the allocation of the indirect costs is essentially arbitrary and that some 
contribution to indirect costs is better than none. Pegrum has argued 
that ‘‘the average cost approach necessitates arbitrary allocation of joint 
and common costs, thereby giving an impression of scientific accuracy 
that is unwarranted by the facts.’’®° He argues further that ‘‘so long 
as a carrier can offer the service at rates which more than cover the costs 
directly traceable to the service . . . the carrier should be permitted to 
seek the business.’’ *4 

There are several things which need to be said about this view. First, 
if variable costs are as elusive as indicated earlier then they would ap- 
pear to be little less arbitrary than allocations of the indirect costs. Sec- 
ond, with rail transport there is a substantial bundle of costs which 
cannot be traced to the unit to be priced and if intercarrier competition 
is as pervasive as Pegrum would like it to be, then an overall railway 
profit is not attainable if numerous rates fall to a level slightly in excess 
of the directly traceable costs unless noncompetitive rates are raised ex- 
tremely high. But high-noncompetitive rates create serious distortions 
in the rate structure, lead to discrimination and invite the kind of com- 
petition which precludes adoption of value of service pricing adequate 
to recoup all the indirect costs. In short, there comes a ‘‘critical’’ point 
in the operation of an enterprise with large elements of indirect costs 
beyond which further application of the marginal cost principle can 
only lead to economic loss with a corresponding withdrawal of capital 
or elimination of operations for which rates not much above directly 
traceable costs have been quoted. Eastman expressed this position as 
early as 1936: 


25D. P. Locklin, “Transport Coordination and Rate Policy,” Harvard Business 

Review, Vol. XV, No. 4, Summer, 1937, p 
26 T. C. Bigham, “Regulation of Minimum Rates in Transportation,” Quart. 
Journ.-Econ., Vol. 61, Feb., 1937, p. 228. 

27 Cited in Locklin, loc. cit., pp. 426-427. 

28 oy = W. Wilson, Me: cit., pp. 337-344, 

29 See, for jexample, T G1 Koopmans, “Optimum Utilization of the Transpor- 
tation System,” Econometrica, Vol. 17, Supp. 1949, PP. 136-146; Pegrum, Price 
Competition in Transportation, pp. 26-30; Hotelling, “The General Welfare in 
Relation to Problems of Taxation and of Railway and tility Rates,” Econometrica, 
Vol. 6, July, 1938. 

80 Pegrum, op. cit., p. 30. 
81 [bid., p. 28. 
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If it were proposed to apply this theory of making rates to a 
comparatively small percentage of the traffic, the threat would be 
less disturbing, but this is far from the situation. For a long time 
railroad passenger traffic has been regarded as a byproduct, not able 
to sustain its fair share of the burden of meeting full costs, taxes 
and fixed charges, to say nothing of profit, and in freight-rate cases 
of broad scope we have frequently been asked by the carriers to 
treat the passenger deficit as one of the costs which the freight 
traffic must bear. The situation is much the same as to less-than- 
earload freight traffic. It is the same as to much freight traffic 
which is competitive. ... 

If this tendency continues and is encouraged, it will not be long 
before the byproduct will be bigger than the product .. . ** 


The appropriate cost concept is therefore average full cost. 
Ratemaking in Intercarrier Competition 


Though we may adopt a rate minimum for particular traffic equal to 
the average full cost of the low cost carrier and permit higher cost car- 
riers to meet this rate so long as their marginal costs are less,** we must 
first be in a position to ascertain the direct costs (plus some reasonable 
allocation of the indirect costs) or such a proposal represents merely an 
(as yet) impractical idea. All of the factors previously discussed which 
influence the level and behavior of out-of-pocket cost make intercarrier 
ratemaking exceedingly complex. In any given situation the particular 
traffic may represent balancing traffic for one carrier but imbalancing 
for another; it may be traffic which is relatively significant for one 
carrier but insignificant for the other; one carrier may have excess 
capacity but not the other, and so on. Each of these separate carrier 
conditions alters the relative costs for the traffic in question. Indeed, 
they make the relative costs susceptible to change over time as cireum- 
stances alter, thereby precluding any once-for-all determination of 
relative economic spheres except in the most general terms. This neces- 
sitates a continuing policy of cost determination. The weight (if any) 
to be accorded the shifting carrier circumstances is something that re- 
quires an essentially arbitrary decision. It is, however, a question which 
must be faced. 

Furthermore, the relative costs of rail-truck transport are affected 
by which long-run is adopted. The long-run appropriate to railways is 
vastly greater than that of motor carriers due to the more durable and 
specialized nature of railway plant and equipment. If railways employ 
a cost concept which envisages a long-run appropriate to trucks, rail 
costs will be construed on an essentially short-run basis. Since short-run 
costs are less than long-run (except where economies of scale exist), 
permitting railways to adopt the truck long-run, rather than their own, 
will lead to unremunerative rates. It is apparent that to achieve any 





82 J]. B. Eastman in Pickup and Delivery in Official Territory, 218 1. C. C. 441, 


492-493 (1936). 
88 This is the proposal of T. C. Bigham, op. cit., D. P. Locklin, op. cit., and 
G. W. Wilson, op. cit. 














MAY, 1959 877 





semblance of competitive equilibrium rates must be based on the long- 
run appropriate to each medium. This requires some assessment of the 
relative durations of the respective runs. This is not as difficult for the 
motor carrier industry as the railways since trucks have a reasonably 
clearly defined life and highly durable and specialized equipment is less 
prevalent. 

Again, a substantial proportion of actual rail costs are indivisible 
due to the wide discrepancy between the sales and output units and the 
high ratio of fixed to variable costs. Perhaps in the near future costing 
techniques will develop which will reduce the magnitude of rail cost 
indivisibilities.** But until this date arrives railway costs in particular 
situations will remain largely indeterminative except on a most arbitrary 
set of assumptions. On the other hand, truck costs are not only largely 
variable (at least over 90 percent variable with respect to traffic fluctua- 
tions) but the variable costs are predominantly divisible especially for 
truckload traffic.*5 

Thus it is much more feasible to obtain an approximation of the 
true long-run economic costs of truck transportation in particular situa- 
tions than it is of rail. Therefore, in areas of intense competition it 
seems apparent that railways must price on the basis of the long-run 
fully allocated costs of the motor carriers unless a detailed (and reason- 
able) assessment of long-run railroad fully allocated costs is available. 
If the railways tried to price on the basis of their own assignable costs 
with our present knowledge of rail costs, overall profitable operations 
would not prove feasible given the increasing extent of truck competitive 
traffic. The value of railway service in fact has a ceiling at truck costs 
(compelled by private and contract carrage) and this needs to be ex- 
plicitly recognized. What is envisaged here is a series of truck-com- 
pelled rates for the railways in areas where the inherent advantages of 
the two media substantially overlap (1.e., where the elasticity of shipper 
substitution between rail and truck is high). The rail rate would, of 
course, have to exceed the rail directly ascertainable costs and would 
differ from common carrier truck costs by amounts (admittedly arbi- 
trary) reflecting any rail inherent advantages or disadvantages for the 
particular traffic involved. Where rail service is considered inferior, a 
rate somewhat below truck costs might be sanctioned by the Commission 
and vice versa where rail service is considered superior. This is a modi- 
fied version of the share-the-traffie criterion which may be condemned on 
strict economic grounds. But where inherent advantages overlap and 
where rail costs are, as yet, largely unassignable, some sharing of the 


34 The 6.y appear to be making some headway in this direction. See A. W. 
Tait, op. cit.; EH Griffiths, op. cit., and R. Glendinning, “Thoughts on Manage- 
ment p cane ad a Transportation,” British Transport Review, Vol IV, December, 
1957. Likewise the enhanced cost consciousness of U. S. rail officials augurs well 
for the future. 

35 Part of the explanation of the greater variability and divisibility of truck 
costs arises from the fact that payments for the roadway are made primarily on a 
user basis through the gasoline tax whereas for railways the track is not paid for 
on a user basis. On the desirability and appropriate policy for having the two 
agencies cover their indirect costs on a common basis see Sargent, op. cit., Chapter IV. 
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traffic with rates hinged upon the more assured peg of truck costs seems 
reasonable. Indeed this policy probably would not incur as great a 
degree of long-run misallocation as pricing on the basis of short-run, 
railway out-of-pocket cost. 

This is however a short-run proposal only and would remain in 
effect only until the problems of cost as indicated above had been thor- 
oughly analyzed and some reasonable decisions made to permit both a 
greater amount of railway costs to fall into the assignable category and a 
sensible and detailed allocation of the indirect costs. Once this had been 
done the rate proposals of Bigham, Locklin and myself would become 
relevant. In the meantime, for competitive traffic, there would probably 
continue to be misallocations but since we have lived with these for 
such a long time and still possess a transport system which functions 
reasonably well, they would hardly be fatal. If the railways were put 
on notice that (a) economic costs would be controlling in intercarrier 
competition and (b) until rail costs in specific situations were carefully 
analyzed and presented, the rate structure would hinge on truck costs, 
the incentive to accelerate the discovery of such costs would be greatly 
enhanced.®* I do not pretend that this would be easy. It would require 
highly segmented cost and traffic data, continuous and intensified study 
and considerable patience. Even then many decisions would have to be 
arbitary but one would hope that an explict statement of the assump- 
tions made would eliminate much of the ambiguity and confusion pres- 
ently encountered in using system-wide or even section-wide averages. For 
intercarrier competition, costs must be assigned on a more microscopic 
basis than in the past. Until we trap the elusive animal ‘‘transportation 
costs,’’ ratemaking can hardly be expected to fulfill its role of facilitating 
an optimum transportation system. But once costs are ascertained, the 
benefits to both the carriers and the public are many. Railroads should 
then be permitted to establish a system of agreed charges, multicarload 
rates and other pricing techniques consistent with their mass trans- 
portation economies. The shorter haul, less-carload traffic, which is 
probably unremunerative at current rates, could then be priced at actual 
cost and perhaps substantially abandoned. The benefits to the railways 
and society justify the most vigorous and detailed search for economic 
costs. 

Our conclusion is that costs must ultimately be controlling in inter- 
carrier competition and that railroad rates must be so readjusted. But 
first we must discover costs in a more rigorous manner than ever before. 
The task is formidable but not, I trust, impossible. 


86 The Commission would have to adopt the economic cost criterion formally 
and this would ey ! require an amendment to the statement of national trans- 
portation policy to exclude defense and postal considerations in I. C. C. decisions. 


(See fn. | above). Until this is done, the incentive to ascertain costs is reduced 
because of I. C. C. reluctance to accept costs as controlling. 




















A Railroad View of Section 15a(3), 
Interstate Commerce Act 


By Jervis Lanaepon, JR.* 


Mr. Justice Brandeis once suggested that the wise approach to new 
legislation was to isolate the ‘‘evil’’ that one wished to curb and then 
to devise appropriate and reasonable means for doing so. The purpose 
of this paper is to take a look at the ‘‘evil’’ kind of ratemaking that has 
been in effect since 1940 (involving the competition of one form with 
another) and then to consider whether any ‘‘curb’’ was produced by 
the enactment of Section 15a(3)1 as an integral and important part of 
the Transportation Act of 1958. 


I. Scheme of Competitive Ratemaking Since 1940 


The nature of the competitive ratemaking that the railroads and 
many shippers regard as ‘‘evil’’ may be illustrated by taking the case 
of the railroad when in competition with another form of transportation. 
The railroad is used for this purpose because it has been subjected over 
the years to every conceivable regulatory restraint. The motor carrier 
of course is wholly free of regulation if either private or exempt; in 
fact, the regulated motor carrier is in the minority. And the barge line 
handling bulk traffic is usually a free agent also. After some 14 years 
of effort, the Interstate Commerce Commission (I. C. C.) came to the 
conclusion that the ‘‘effective regulation of water transportation”’ is 
‘*impossible.’”? 

To understand competitive ratemaking when a railroad is in com- 
petition with a motor carrier, it is important to appreciate at the outset 
that a motor carrier is usually satisfied if it can publish the same rate 
as the railroad. This is because with its greater speed and flexibility 
the motor carrier can then command the competitive business. More- 
over, the rail rate structure, inherited from the days when there was no 
highway competition, was admirably suited for the motor carrier. On 





* Vice President and General Counsel, The Baltimore and Ohio Railroad Com- 
pony. Beceienore, Maryland. A.B., Cornell University, 1927; LL.B., Cornell Law 

chool, } 

(Editor’s Note: The March 1959 issue of the JourNat carried an analysis of 
the competitive ratemaking process of The Transportation Act of 1958 by Mr. Harry 
C. Ames in collaboration with Mr. Nuel D. Belnap. Mr. Ames, a past president 
of this Association, and Mr. Belnap are counsel for several barge lines and the 
article dealt primarily with the competition between railroads and barge lines. 

In this issue Mr. Jervis Langdon, Jr., a former Editor-in-Chief of the JourNaL, 
presents the railroad interpretation of these ratemaking provisions. The JouRNAL, 
of course, takes no side in publishing these views of its former Editor and Past 
President of the Association). 

1In a proceeding involving competition between carriers of different modes of 
transportation subject to this Act, the Commission, in determining whether a rate 
is lower than a reasonable minimum rate, shall consider the facts and circumstances 
attending the movement of the traffic by the carrier or carriers to which the rate 
is applicable. Rates of a carrier shall not be held up to a particular level to protect 
the traffic of any other mode of transportation, giving due consideration to the 
objectives of the national transportation policy declared in this Act. 

268th I. C. C. Ann. Rep. (1954), at 20. 
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the high valued manufactured goods the rail rates were high because 
the traffic could ‘‘reasonably’’ bear them, and this was the type of traffic 
the motor carrier wanted most. Indeed, the rail rates were high enough 
to cover the generally higher costs of motor carrier operation. 

For a long time, in trying to meet the competition of this new form 
of transportation, the railroad concentrated on attempts to maintain a 
rate parity. Sometimes the efforts were confined to the creation of ‘‘a 
parity’’ between rail rates with an 80,000-pound minimum and truck 
rates with a 30,000-pound minimum.* In many instances the motor 
carrier, instead of resisting, was only too happy to publish the rail rate 
level which suited its purposes exactly. 

Later, when it was finally realized what was going on and the motor 
carrier had taken more and more rail traffic, the railroad began to seek 
a differential under the motor carrier rate. At first, these differentials 
were confined to certain obvious differences in costs to the shipper when 
using the competing services, e.g., the motor carrier rate included the 
help of the driver in loading and unloading the freight. More subtle 
differences were noticed later, e.g., lower inventory costs to the shipper, 
because of faster motor carrier service. Certain rates proposed by the 
railroad included a discount for slower service. 

Turning now to the railroad in competition with the barge line, 
the same basic approach was evident. The railroad would try to compute 
the cost to the shipper of using the barge service, and to this aggregate 
figure a differential would then be added to make the rail rate. 

The point was that in either case, whether the railroad was in com- 
petition with the motor carrier or the water carrier, the starting point 
for its competitive ratemaking was the shipper’s cost of using the com- 
peting form. Motor and water carriers, when in competition with the 
railroad, used the same starting point. With certain exceptions, competi- 
tive railroad rates were not based on railroad conditions, competitive 
motor carrier rates were not based on motor carrier conditions, and com- 
petitive barge rates were not based on water carrier conditions. On the 
contrary, each form sought to relate its rates to the rates of its com- 
petitors. 

During this period, which generally followed the Transportation 
Act of 1940 with its declaration of a national transportation policy, the 
I. C. C.’s regulation of competitive ratemaking adhered to the same 
pattern and employed the same concept. A competitive rail rate which 
reflected too great a spread under the motor carrier rate or too small a 
spread over the shipper’s cost of using the competing barge service was 
‘lower than necessary to meet the competition’’ and thus an ‘‘unfair 
or destructive competitive practice’’ in violation of the national trans- 
portation policy. A competitive motor carrier rate, if assailed by the 
railroad, was judged in the same light. For reasons to be set. forth later, 
only the competitive rate of the regulated barge line could lawfully 
“*be lower than necessary to meet the competition’’ of the rail line. 

The regulation of railroad rates, when reduced to meet motor or 


~ ‘or and Steel Articles—Eastern Common Carriers, 68 M. C. C. 717 (1957) 


at 7 

















MAY, 1959 $81 





water competition, included of course a requirement that they be com- 
pensatory, and shippers were always free to complain of unjust dis- 
crimination or undue prejudice or preference. But in the usual case 
the central issue was whether they were ‘‘unfair or destructive’’ because 
‘‘lower than necessary to meet the competition. ”’ eal the I. C. C. 
referred to this as the “‘paramount,’’ or ‘‘primary, - ‘‘essential’’ 
question,* and would review the proposed rates in the tight ‘of its varying 
notions of competitive balance. Its stated objective was ‘‘equal com- 
petitive opportunity’’ for the two forms of transportation, and many 
of the reduced rates proposed by the railroad passed that test. In fact, 
their level was often decided upon in the first instance with this test in 
mind, and in their briefs the railroads would advance arguments such as: 


Although there exists, in connection with iron and steel traffic, 
a disparity of costs which justifies a rail-truck differential, it should 
be noted that the proposed rates do not attempt to fully exploit 
this cost advantage, but are only such as are necessary to provide 
an equal competitive opportunity for transporting the traffic in 
question.5 


While the I. C. C., in exercising this sort of control over competitive 
rates, denied that it allocated traffic, there can be little doubt that some 
of its decisions had that indirect result. 

An example will make the point. 

In Petroleum Products in California and Oregon, 284 I. C. C. 287 
(1952) the annual traffic volume over the rail route had dropped from 
2000 to 500 cars in a four-year period even though the consumption of 
petroleum had doubled, and the railroads proposed reduced rates which 


4In Pig Lead from Texas to East St. Louis and St. Louis, 292 1. C. C. 797, 799 
(1954), this was described as “The paramount question to be decided * * *.” 
Again, in Boots and Shoes from Mishawaka, Indiana to Boston, Mass., 278 |. C. e. 
WE (1950) the I. C. C. said, at 776: 


To determine a just competitive basis between the rail and motor-carrier rates, 
it is essential that the total transportation costs to the shipper incurred in the 
respective forms of transportation be considered. 


In Scrap Tobacco from Newark, N. J., to Selma, Ala., 293 1. C. C. 427, 428 (1954) 
Division 2 said: 


The primary issue presented for our consideration is whether the rate 
proposed is lower than necessary for respondents to regain or to retain a fair 
share of this scrap tobacco traffic. In view of our conclusions hereinafter with 
respect thereto, it is unnecessary to determine whether or not the proposed rate 
is compensatory. 


In this last case, a petition for reconsideration by the Commission was denied by 
order dated January 3, 1955. A second petition was however successful, and in a 
sport & dated’ December 3, 1955, the Commission allowed the rates to be published, 
C. 424. This reversal came after railroad testimony (in support of the 
saanitie recommendations of the special Cabinet Committee report) wherein the 
decision of Division 2 was criticized. See “Transport Policy and Organization,” 
Hearings before a Subcommittee of the Committee on Interstate and Foreign 
Commerce, House of Representatives, 84th Cong., Ist Sess., Sept. 19-22, 1955, at 


121. 
5 Brief of Respondent Railroads dated May 31, 1955, at p. 63, in Iron and Steel 
Articles—Eastern Common Carriers, 68 M. C. C. 717. 








882 I. C. C. PRACTITIONERS’ JOURNAL 





the I. C. C. found would ‘‘contribute substantially to the overhead 
burden and profits’ (284 I. C. C. at 304). Nevertheless the proposed 
rates from San Francisco were found unlawful because: 


No justification appears for the establishment of levels of rates lower 
than the total expenses to shippers incurred in the transportation 
over the competitive routes. (284 I. C. C. at 304-5). 


And the proposed rates from Oregon suffered the same fate because : 


The reduced rates proposed would affect adversely the maintenance 
of competitive motor-carrier transportation from the Oregon points. 
Such consequences to the transportation in Oregon would not be 
in consonance with the national transportation policy, which con- 
templates the maintenance of reasonable transportation charges 
without unfair or destructive competitive practices. (284 I. C. C. 
at 306). 


This is not an isolated example. There are others. Of course, in 
those many instances where the reduced rates were upheld the test was 
the same, and the I. C. C. merely concluded that the railroad rates were 
properly aligned with those of the competing motor or water carriers. 


il. The ‘“‘Three Shall Nots’’ and Section 15a(3) of Act 


The foregoing is a picture of the scheme of competitive ratemaking 
in effect some 15 years after the passage of the Transportation Act of 
1940 and at the time of the Cabinet Committee Report in 1955.7 During 
the 1940-1957 interval the railroads’ share of the nation’s ton-miles fell 
from 62 to 46 percent (a decrease in proportion of 25 percent) while 
the motor carriers’ share increased from 10 to 20 percent and the inland 
water carriers’ share (excluding Great Lakes) increased from 4 to 9 
percent (increases in proportions of 100 and 125 percents respectively). 

In 1955 a special Cabinet Committee appointed by President Eisen- 
hower called for an end to this kind of ratemaking, pointing out: 


6 Petroleum Products from Los Angeles to Arizona and New Mexico, 280 
I. C. C. 509 (1951; Div. 3); Petroleum Products in Illinois Territory, 280 1. C. C. 
681 (1951; Entire Commission); Alcobolic Liquors in Official Territory, 283 1. C. C. 
219 (1951; Div. 2); Scrap Rails from Southern Ports to Chicago, 283 1. C. C. 357 
(1951; Div. 2); Southwestern Tank Truck Carriers Committee et al. v. Abilene & 
Southern Railway Company et al., 284 1. C. C. 75 (1952; Div. 3); Coffee from 
California to Utah and Idaho, 289 |. C. C. 93 (1953; Div. 3); Magazines from Darby 
and Philadelphia, Pa., to Texas, 292 1. C. C. 493 (1954; Div. 3); Pig Lead from 
Texas to East St. Louis and St. Louis, 292 1. C. C. 797 (1954; Div. 3); Aluminum 
Articles from Texas to Illinois and Iowa, 293 |. C. C. 467 (1954; Div. 2), Tinplate 
from Fairfield, Ala., to New Orleans, 294 1. C. C. 397 (1955; Div. 2); Sugar fom 
Atlantic and Gulf Ports to Obio River Crossings, 296 1. C. C. 121 (1955; 
Div. 2); mg from Louisiana, Texas, and Wyoming, to Illinois, Iowa, Michigan, 
Minnesota, Nebraska, and Wisconsin, 297 |. C. C. 1 (1955; Div. 2); Timing Gear 
Chains from_Ithaca to Cleveland, 297 1. C. C. 208 (1955; Div. 2); Pig Iron from 
Rockwood, Tenn., to Chicago and Joliet, 298 1. C. C. 430 (1956; Div. 2) (Report 
on Reconsideration). : 

7 Revision of Federal a Policy, a report to the President prepared 
by the Presidential Advisor mmittee on Transport Policy and Organization, 
1eleased April 18, 1955, by the White House. 
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If the market is to determine the appropriate use of each form 
of transportation in accord with shippers’ judgments of the utility 
to them in terms of cost and service, rates must be allowed to reflect 
cost advantages whenever they exist and to their full extent. 
Present regulatory policy defeats this prospect in large part since 
carriers, notwithstanding demonstrated lower costs, are permitted 
to do no more than to meet the competition facing them which, with 
some exceptions, means to name the same rate regardless of cost 
relationships. 

* * * 

In brief, these rate maladjustments, in part enforced by regu- 
lation, deprive the public of the economy which would result from 
a distribution of the traffic in accord with the real capabilities of 
the several types of carrier just as they deprive the shipper of many 
valid choices which would be available to him were rate competition 
more free from restraint as to its character and timing.® 


And in the implementing legislation, the Committee proposed, inter alia, 
a new ratemaking rule reading as follows: 


See. 15a(1). In determining whether a rate, fare, or charge, 
or classification, regulation, or practice to be applied in connection 
therewith, results in a charge which is less than a reasonable mini- 
mum charge, as used in this Act, the Commission shall not consider 
the effect of such charge on the traffic of any other mode of trans- 
portation; or the relation of such charge to the charge of any other 
mode of transportation ; or whether such charge is lower than neces- 
sary to meet the competition of any other mode of transportation: 
Provided, however, That the provisions of this paragraph shal! not 
be construed to prohibit any carrier subject to this Act from pro- 
testing or complaining in the event that a rate, fare, or charge is 
filed or made effective which it believes to be less than a reasonable 
minimum charge.® 


This proposal soon became known as the ‘‘three shall nots.’’ The 
railroads supported it but the motor and water carriers, as might be 
expected, vigorously opposed it. The shippers were generally sympa- 
thetie with the railroad position. 

Actually, the railroads had no alternative. Here they were, con- 
fronted with an alarming erosion of their best paying traffic to the motor 
carrier and important bulk movements to the water carrier and com- 
mitted to a scheme of ratemaking which discouraged an exploitation of 
the economic capabilities of rail transportation. Instead of making rates 
based on railroad conditions, the railroads were trying to compete with 
rates that were tied to the rates of their competitors. If the railroads 





i eapest cited note 7, supra, reprinted in record of Hearings Before a Subcom- 
mittee of the Committee on Interstate and Foreign Commerce, House of Represen- 
tatives, 84th Cong., Ist Sess., on The Report of the Presidential Advisory Committee 
on Transport Policy and Organization, September 19, 20, 21, and 22, 1955. 
Section 15a(1) as included in H. R. 6141 and H. R. 6142, as introduced in 
84th Cong., 2nd Sess. 
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were to have any chance to retain the traffic volume upon which their 
future in private ownership and control depended, certainly they had 
to be free to employ the assets they possessed. Even this might not 
work, but at least there was a chance. There was no chance under the 
scheme of ratemaking condemned by the Cabinet Committee. 

There was another good reason for railroad support. 

Roughly two-thirds of the competing transportation on the highway 
already had the right to make any competitive rates it desired, including 
rates that were below cost and thus truly ‘‘unfair or destructive’’ from 
« railroad point of view. While the I. C. C. had said that it should be 
more lenient in allowing competitive rates to meet private transpor- 
tation,” this had not been evident in actual practice. Rates made be- 
cause of private competition were usually opposed by the regulated car- 
riers of the same form, and they insisted upon the application of the 
same ratemaking standards as would have applied had they (instead of 
private transportation) been the target of the competitive rates.” 

In addition, competing water carriers already had the right to make 
rates based on water transportation conditions and without regard to 
the effect upon the railroads. There was of course no possible doubt 
when the transportation of exempt bulk commodities was involved. Nor 
was there any question about the right of the regulated water carriers— 
a right that was protected by the special provisions of Section 305(c) 
as construed by the I. C. C. in Cotton from Memphis and Helena to 
New Orleans, 237 I. C. C. 337 (1948) at 365, and by the United States 
Supreme Court in Interstate Commerce Commission v. Mechling, 330 
U. 8. 567 (1947) at 579. 

Except for hearings before a House Subcommittee '* on the ‘‘three 
shall nots,’’ there was no legislative action on this subject until 1958. 
Early in that year and under the chairmanship of Senator Smathers of 
Florida, hearings began before the Subcommittee on Surface Transpor- 
tation of the Senate Committee on Interstate and Foreign Commerce on 
‘*Problems of the Railroads,’’!* including the problem of ratemaking 
when the railroads were in competition with motor and water carriers. 
And from this Subeommittee came a number of definitive legislative 
proposals, one of which was that there be added to Section 15a the 
following new paragraph (3) : 


10 Hardware from New Britain to Chicago, 293 |. C. C. 515 (1954) at 517. 

11QOne of the grounds for rejecting the competitive rail rate proposed in 
All-Freight—Cicero, Ill. and Dayton’s Bluff, Minn., |. & S. No. 7005, decided March 
3, 1959, which was designed to meet private highway transportation was that “the 
record in this case establishes that the suspended charge, if it were to become effec- 
tive, would draw tonnage from shippers now using motor common carriers and 
more conventional railroad service * * *.” (Sheet 9). See also Meats from Oklahoma 
City, Okla., to Ark., Mo., and Tenn., 238 |. C. C. 625, 628 (1940). 

12 Hearings before a Subcommittee of the Committee on Interstate and Foreign 
Commerce, 84th Cong., 2nd Sess., on H. R. 6141 and H. R. 6142, April 24, 25, 26, 
May 2, 3, 4, and 8, 1956. Also, later Hearings before the same Subcommittee on 
H. R. 5523 and H. R. 5524, April, 1957. 

_ 13 Hearings before the Subcommittee on Surface Transportation, Senate Com- 
mittee on Interstate and Foreign Commerce, 85th Cong., 2nd Sess., January 13, 1958. 
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In a proceeding involving competition with another mode of 
transportation, the Commission, in determining whether a rail rate 
is lower than a reasonable minimum rate, shall consider the facts 
and circumstances attending the movement of the traffic by railroad 
and not by such other mode. 


In submitting this alternate proposal, the Subcommittee was ‘‘not con- 
vinced that the record before it justifies approval of the railroads’ pro- 
posal’’ of the ‘‘three shall nots.’ Later, following a hearing before 
the entire Senate Committee on this separate subject,’® the proposal of 
the Subeommittee was amended to read as follows: 


In a proceeding involving competition between carriers of 
different modes of transportation subject to this Act, the Commis- 
sion, in determining whether a rate is lower than a reasonable 
minimum rate, shall consider the facts and circumstances attending 
the movement of the traffic by the carrier or carriers to which the 
rate is applicable. Rates of a carrier shall not be held up to a par- 
ticular level to protect the traffic of any other mode of transpor- 
tation, giving due consideration to the objectives of the national 
transportation policy declared in this Act. 


This was the proposal that was later enacted as Section 5 of the 
Transportation Act of 1958. It is now Section 15a(3) of the Interstate 
Commerce Act. 


Ill. Congressional Intent in Section 15a(3) and Transportation Act of 1940 


We come now to the crucial inquiry, does Section 15a(3) bring to an 
end the requirement that the competitive rates of the railroads, to be law- 
ful, must be artificially aligned with the existing costs to the shippers of 
using the competing forms? 

The answer is clearly in the affirmative. 

While the prohibition against ‘‘unfair or destructive competitive 
practices’’ remains in the law—as a part of the national transportation 
policy—no longer is it violated by rates that indicate imbalance with the 
shippers’ costs of using competing forms. On the contrary, the Con- 
gressional intent is that the rates of each form reflect the transportation 
conditions of that form. The fact that such rates may fulfill their 
purpose by producing an adverse effect on the competition does not make 
them ‘‘unfair or destructive.’’ To be ‘‘unfair or destructive’’ the rates 
must be ‘‘unfair or destructive’’ in fact and in law. 

There follow the reasons why Section 15a(3) is believed to have 
brought to an end the kind of competitive ratemaking that has been in 
effect in this country—the kind under which one form of transportation 
bases its rates upon those of the competing form. 

First. In enacting Section 15a(3) the Congressional purpose was 
to restore the same kind of competitive ratemaking it had provided for 





14 Report No. 1647, of the Coenen on Interstate and Foreign Commerce, 85th 
Cong., 2nd Sess., on S. 3778, at p 

151d., at p. 2. See eatians ws the Senate Committee on sentete and 
Foreign Commerce, 85th Cong., 2nd Sess., on S. 3778, May 20, 21, 
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in the Transportation Act of 1940. This kind contemplated that each 
form would be free to make rates to reflect its particular conditions and 
economic advantages. 

To bring this about in 1940, the Congress included in the Transpor- 
tation Act of that year (with the single exception of Section 305(c) to 
be mentioned later), identical provisions to govern the ratemaking of 
each form. 

(a) In the national transportation policy which accompanied the 
Transportation Act of 1940 the Congress, in providing ‘‘for fair and 
impartial regulation of all modes of transportation subject to the pro- 
visions of the Act,’’ called upon the I. C. C. ‘‘to recognize and preserve 
the inherent advantages of each’’ mode subject only to the condition 
that there be no ‘‘unfair or destructive competitive practices.’’ 

(b) At the time the Transportation Act of 1940 was in conference, 
there was added to the ratemaking rule ?* in each of the three parts of 
the Act the italicized phrase quoted below: 


In the exercise of its power to prescribe just and reasonable rates 

. the Commission shall give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the car- 
rier or carriers for which the rates are prescribed ... 


The addition of this qualifiying phrase was regarded as having real 
significance. As explained in the report of the Senate Committee on 
Interstate Commerce: 


The ratemaking rule has been amended to expressly provide adequate 
safeguards for the public, and at the same time the Commission is 
directed in prescribing a rate to consider its effect on the movement 
of traffic only by the particular type of carrier for which the rate 
is prescribed. That is, in prescribing a rate for water carriers the 
Commission will not consider the effect of that rate on the move- 
ment of traffic by either rail or motor carriers.’* 


And as stated in the Conference Report concerning the same leg- 
islation : 


This rule of ratemaking for water transportation is wholly incon- 
sistent with the theory that the Commission might prescribe an 
unreasonable rate for a water carrier for the purpose of forcing 
its traffic to a competing carrier.’* 


(ec) In the Transportation Act of 1940 there was also added to 
the antipreference section governing each mode the same proviso that 
had originally been included only in the Motor Carrier Act of 1935, viz., 


16 Part I, Section 15(2); Part II, Section 216(i); and Part III, Section 307(f). 
See Senate Report 433, 76th Cong., Ist Sess., May 16, 1939, at pp. 2-3. i 

17 Report No. 433, Senate Committee on Interstate Commerce, Transportation 
Act of 1939, 76th Congress, Ist Session, at p. 2. : 

18 Report No. 2016, House of Representatives, Transportation Act of 1940, 
76th Congress, 3rd Session, at p. 82. 
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Provided, however, that this paragraph shall not be construed 
to apply to discriminations, prejudice, or disadvantage to the 
traffic of any other carrier of whatever description. 


This meant that in its ratemaking no form of transportation could 
be held guilty of discriminating against the traffic of any other form. 

Each of these three statutory provisions, while designed to quiet 
the fears of those who believed that regulation of water carrier rates 
would be regulation in the interest of the railroads, was expressly made 
applicable to the ratemaking of each mode, including the railroads. In 
other words, in providing that water carrier rates should not be in- 
fluenced by the effect on competing railroads, the Congress upheld the 
same principle when the shoe was on the other foot and railroads were 
in competition with water carriers. 

The reason this Congressional intent in 1940 is so important now 
is that, as stated above, the Congress in enacting Section 15a(3) ex- 
pressly reaffirmed it and criticized the I. C. C. for inconsistency and 
having ‘‘sought to stray from the declared policy of existing law.’’!® It 
follows that if railroad rates can now be made on the basis of railroad 
conditions, the relationships they may bear to the rates of the competing 
forms (or the costs to the shippers of using them) are irrelevant. The 
I. C. C. is no longer free to use the prohibition against ‘‘unfair or 
destructive competitive practices’’ to require the rates of the railroads 
to be related to the rates of competing forms.”° 

Second. By way of emphasizing the type of competitive ratemaking 
they desired to have restored, Congressional Committee members were 
obviously dissatisfied with those I. C. C. decisions wherein compensatory 
railroad rates had been disallowed because of an adverse effect upon 
competing forms of transportation.24 No member of the Congress under- 
took to defend them, and Commissioner (then Chairman) Freas 
described them either as ‘‘old’’ or rendered under conditions no longer 
obtaining.** He acknowledged that there ‘‘may be some basis’’ for 
eriticism of these decisions.** 

In fact, a strong Congressional desire to increase competition among 
forms of transportation was evident on every hand. No one in Congress 
defended the I. C. C.’s attempts to maintain competitive balance. While 
the prohibition against ‘‘unfair or destructive competitive practices’’ 
could not be violated, no one suggested that this was done by com- 





19 Report cited in note 14, supra, at p. 3; Cong. Rec. 9741. References to the 
Congressional ig ee cover proceedings and Rony of the 85th Congress, 2nd Sess., 
Vol. 104, No. 94 , June 11, 1958, and No. 107, June 27, 1958. 

20 The I. C. C’s difficulty. with the Subcommittee’s proposal was that it seemed 
te exclude consideration of “unfair” or destructive competitive practices.” See 
testimony of Commissioner (then Chairman) Freas at Senate hearings cited in 
note 21, infra, at p. 167. 

21 Hearings before the Senate Committee on Interstate and Foreign Commerce, 
85th Cong., 2nd Sess., on S. 3778, May 20-21, 1958 at pp. 170, 172, 174-175. Hearings 
before Subcommittee of the House Committee on Interstate and Foreign Commerce, 
85th) Cong., 2nd Sess., on Railroad Problems, May 19-23, en at PP 131-132. 

22 /d., Hearings before House Subcommittee, at pp. 128, 
23 Id., Hearings before Senate Committee, at p. 171. 
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petitive rates that promised to do what they were designed to do, 1. e¢., 
adversely affect a competing form by attracting traffic. Senator Smathers 
said (Cong. Rec. 9717) : 


I believe the industry must have greater freedom to make reduced 
rates. Under this section the Interstate Commerce Commission 
cannot hold up the rate of a carrier to any particular level in order ma 
to protect the traffic of another mode of transportation. Under sta 
this provision, any mode of transportation will continue to enjoy 
the advantages which accrue to it, whether it be by the nature of 
the service rendered or by lowered cost. 


Senator Lausche emphasized that: 


It may astound some of my colleagues to hear me state that the 
railroads are not allowed to charge a low rate, even though the low 
rate produces a profit for them and is nondiscriminatory with 
respect to shippers, if the lowness of the rate has an adverse impact 
upon the truckers, the barge carriers, or the airlines. 


They are told, when they charge a rate which is low, even though 
it makes a profit for them, that such rate is not allowable if it will 
adversely affect the ability of the truckers or the barge lines to re- 
main in business. 


Senator Bricker, a member of the Senate Committee on Interstate 
and Foreign Commerce, explained (Cong. Rec. 9737) : 


The bill, in effect, states that insofar as rates are concerned, 
when competing with another mode of transportation, the railroads 
shall not be restricted by the Interstate Commerce Commission 


because of the effect of the rates upon a competing mode of trans- ma 
portation. ane 


The same Congressional intent is apparent in the debate in the 


House of Representatives. Section 15a(3) was deseribed by Congress- be 
man Allen of Illinois as meaning that: 2 
No longer will railroad rates, for example, be held by the I. C. C. by 
at a high level just to keep traffic from being diverted from the rat 
highways and inland waterways (Cong. Rec. 11352). ask 

: I 
And the following colloquy took place between Chairman Harris ps 


and Mr. Corbett (Cong. Rec. 11359) : 


Mr. Corbett. I wanted to call the chairman’s attention right : 
at this very point to the fact that in section 5 he is confident that ing 
this language is strong enough to prevent one carrier from taking 
undue advantage of another carrier in contrast to the general policy. 


Mr. Harris. That is true, but I will tell you another thing, 
though, that if a carrier can provide a rate, that is fully compensa- 
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tory, to the shipping public the Commission cannot as it is con- 
tended in many instances they are doing, require that carrier to 
hold that rate up to a higher level just because it is necessary to keep 
another mode of transportation in business. 


And the intent of Section 15a(3) was further described by Congress- 
man O’Hara of Minnesota, a member of the House Committee on Inter- 
state and Foreign Commerce (Cong. Rec. 11364) : 


Mr. Robsion of Kentucky. Mr. Chairman, I would like to ask 
the gentleman if the wording of section 5 is such that it would be 
possible for one type of carrier to lower its rates to such an extent 
that another carrier would not be able fairly to compete? 


Mr. O’Hara of Minnesota. I think the language is rather plain 
and means exactly what it says; that is, if that particular mode of 
transportation has a compensatory rate and it is lower than that 
of the competitor, the Interstate Commerce Commission would have 
to allow that competing form of transportation to charge a lower 
rate. Does that answer the gentleman’s question? 


Mr. Robsion of Kentucky. I suppose so, but it is not my under- 
standing that section 5 would permit one carrier to lower its rate to 
the point where another type of carrier could not compete fairly. 


Mr. O’Hara of Minnesota. We say in the bill and I quote: 


Rates of a carrier shall not be held up to a particular level 
to protect the traffic of any other mode of transportation, giving 
due consideration to the objectives of the national transporta- 
tion policy declared in this act. 


Third. Again by way of describing the kind of competitive rate- 
making that ought to be encouraged when one mode is competing with 
another, the Congress expressed unqualified approval of the I. C. C.’s 
decision in the New Automobiles case **—a controversy among railroads, 
various forms of highway transportation, and water carriers as to com- 
petitive rate levels in the movement of new automobiles from factories 
and assembly points. In that litigation the central issue was pressed 
by the highway interests ‘‘which are adversely affected by certain of the 
rates maintained by the railroads and the contract carriers,’’ and they 
ask ‘‘us to lay down the principle that in meeting highway competition 
the railroads should in no instance go below the fully distributed rail 
costs or the truck rates’’ (259 I. C. C. at 530). 

The contention of the motor carriers was rejected. 

The I. C. C.’s basic approach to the issue is indicated in the follow- 
ing significant passage from its opinion (259 I. C. C. at 538) : 


As Congress enacted separately stated ratemaking rules for 
each transport agency, it obviously intended that the rates of each 
such agency should be determined by us in each case according to 





24 New Automobiles in Interstate Commerce, 259 1. C. C. 475 (1945). 
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the facts and circumstances attending the movement of the traffic 
by that agency. In other words, there appears no warrant for 
believing that rail rates, for example, should be held up to a par- 
ticular level to preserve a motor-rate structure, or vice versa.?5 


And the I. C. C. found (259 I. C. C. at 539): 


The rail costs permit the rail carriers, except for very short hauls, to 
meet the present highway competition at compensatory rates lower 
than the motor common carrier rates. (Italics supplied). 


And the I. C. C. held (259 I. C. C. at 555) : 


To meet competition, carriers of course may reduce their rates 
to reasonable minimum levels. Although in general the conclusion 
is warranted that the rates under consideration have not gone below 
those levels, there are, as previously noted, some instances where, 
according to the Bureau’s cost study, rates are below a compensatory 
level, as in the case of a few of the rail rates from some of the 
assembling points, and some of the truck rates for long hauls from 
the manufacturing points. However, because of the delicate inte- 
gration of the rate adjustments and the many imponderable factors 
affecting them, we do not believe that action by us requiring in- 
creases in the few rates as to which the cost studies raise doubts 
is warranted at this time. The minimum rates of the contract 
carriers are well above a compensatory level, and in most instances 
are highly profitable. We are not convinced that they are unlawful, 
and, therefore, we cannot require them to be increased merely to 
benefit the common carriers. New England M. Rate Bureau, Inc. v. 
Lewers and McCauley, supra. Increases in the rates of the railroads 
and of the motor common carriers which may have been reduced 
almost to a noncompensatory level, would undoubtedly cause a 
further loss of generally profitable traffic by such carriers, if the 
contract carriers were able to operate profitably under lower rates, 
as they have heretofore. 


Here, in other words, the compensatory character of the rates under 
review was the test of minimum reasonableness, and applying this test, 
the Commission used the following definition (259 I. C. C. at 538) : 


A reasonably compensatory rate is one which is remunerative, 1.e., 
covers the out-of-pocket costs, as hereinabove defined, of handling 
the traffic under consideration, including a proper return on in- 
vestment. 


The significance of this decision is increased when it is recalled that 
the I. C. C. was there called upon to ‘‘decide now upon this record, the 
economic spheres in which the respective forms of transportation may 





25 In enacting Section 15a(3) the Congress “believes that the Commission prop- 
erly construed the intent of Congress * * * and wishes to affirm the interpretation 
of the Commission given in the Automobile case epitomized in the words quoted 
above.” See Report of Senate Committee cited in note 14, supra, at 3. 
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lawfully predominate and control in the handling of the [competitive] 
traffic’? and faced the argument ‘‘that we should now give less weight 
than in the past to costs of operation and competition as criteria of 
reasonableness * * *.’’ (259 I. C. C. at 478, 539). In deciding that the 
assailed railroad rates were lawful because compensatory, the I. C. C. 
gave ‘‘our views respecting the policy of the law subsequent to the Trans- 
portation Act of 1940.’’ 

Thus did the I. C. C. decline in that case to misuse the prohibition 
against ‘‘unfair or destructive competitive practices’’ (although just as 
much a part of the law then as it is now). The railroad rates were 
upheld because compensatory. Section 15a(3) was enacted for the 
specific purpose of requiring adherence to this precedent and thereby 
restoring the kind of competitive ratemaking that enables each form to 
compete on the basis of its own conditions—not the conditions of its 
competitors. 

Fourth. Further evidence of the same Congressional intent is found 
in its discovery that under Section 305(c) the water carriers already had 
the benefit of a proper interpretation of the prohibition against ‘‘ unfair 
or destructive competitive practices,’’ and Section 15a(3) was needed to 
bring about consistency. Near the conclusion of the debate in the Senate, 
Senator Kefauver inquired as to the effect of Section 15a(3) on inland 
water carriers, and Senator Smathers, pointing to the provisions of 
Section 305(¢c), emphasized (Cong. Rec. 9758) : 


In other words, they [the water carriers] can set their own 
rates, irrespective of the effect upon other modes of transportation. 
By the present language we would permit the Interstate Commerce 
Commission to approve of rates of a given mode of transportation, 
irrespective of the direct relationship it may have to another mode 
of transportation, so long as such rates do not result in unfair com- 
petitive practices. 


Mr. Kefauver. * * * 


However, I should like to ask the Senator a question. We know 
that each form of transportation should have opportunity to make 
rates reflecting the different inherent advantages each has to offer, 
so that in every case the public may exercise its choice, cost, and 
service considered, in the light of the particular transportation task 
to be performed. 

Is it the intention of the subcommittee that nothing should 
interfere with the public’s realizing the beneficial or lower cost of 
each form of transportation that is offered? 


Mr. Smathers. The Senator is correct. We do not expect any- 
thing to interfere with it. We say in our report that emphasis is 
placed on the fact that each mode of transportation has an inherent 
advantage over other modes of transportation. Water carriers, for 
example, have a certain inherent advantage over any other type of 
earrier. It is that a water carrier can carry cargo cheaper in bulk 
than almost any other type of transportation. 
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We want the public to be the beneficiary of each mode of trans- 
portation, and we ask the I. C. C. to recognize the inherent advan- 
tages of the various modes of transportation. 


The proviso in Section 305(c) as cited by Senator Smathers says 
that ‘‘differences in the * * * rates * * * of a water carrier * * * from 
those in effect by a rail carrier * * * shall not be deemed to constitute 
* * * an unfair or destructive competitive practice, within the meaning 
of any provision of this Act,’’ and it was put in the Transportation Act 
of 1940 as ‘‘added’’ assurance that the level of water carrier rates would 
not be influenced by their effect upon the railroads. The proviso has 
admirably served its purpose. In Cotton from Memphis and Helena to 
New Orleans, 273 I. C. C. 337 (1948), the Federal Barge Lines proposed 
a reduced port-to-port rate on baled cotton which the I. C. C. found to 
be ‘‘sufficiently compensatory”’ (273 I. C. C. at 355) and ‘‘not unjustly 
discriminatory or unduly preferential or prejudicial to any shipper or 
locality’’ (273 I. C. C. at 361). In upholding the rate against ‘‘the 
gravamen of the protest of the rail carriers * * * that they may lose 
some traffic or be compelled to reduce their rates,’’ the I. C. C. pointed 
out (273 I. C. C. at 361, 365) : 


There seems to be a view prevalent among protestants that we 
have authority to find a local port-to-port rate of a water carrier 
unlawful because it may adversely affect rail lines and the all-rail 
rate structure, even though it may not be unlawful under any sub- 
stantive provision of the act. Unsoundness in this view is apparent 
in its inconsistency with the proviso in section 305(c) * * *. 


That this was a sound construction was emphasized by the Supreme 
Court in the Mechling case ?* where it was held that ‘‘It is * * * not 
within the province of the Commission to adjust rates, either to equalize 
the transportation cost of barge shippers with that of shippers who do 
not have access to barge service or to protect the traffic of railroads from 
barge competition.’’ (330 U. S. at 579). 

The point of course is that under Section 305(c) the water carriers 
have had the same definition of ‘‘ unfair or destructive competitive prac- 
tices’’ that the railroads are now entitled to under Section 15a(3). 
Tronically, Section 305(c) was never intended to give preferential treat- 
ment to water carriers.27 The right the water carriers have had to make 
any rates they desire without regard to their effect upon the railroads 
is one that in 1940 the Congress intended for all forms of transportation. 


26 Interstate Commerce Commission v. Mecbling, 330 U. S. 567 (1947). 

27 The National Transportation Policy and Inter-Carrier Competitive Rates, 
1945, by S. Chesterfield Oppenheim, at pp. 73-77. Curiously, the I. C. C. seems to 
have been unaware of the inconsistency. In the testimony of Commissioner (then 
Chairman) Freas, there is criticism of the draft of Section 15a(3) proposed by the 
Senate Subcommittee because applicable only to railroads, and Mr. Freas said: 

The Commission is strongly of the view that all forms of transportation should 

be regulated impartially, and that, specially, the same principles of ratemaking 

should be applied to all carriers. 
At the same time the I. C. C. recommended no change in Section 305(c) “which 
we accept as representing a settled policy of the Congress.” (Hearings before Senate 
Committee cited in note 21, supra, at pp. 166, 169, 180). 
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For it was made transparently clear that what was good for water car- 
riers was also good for railroads and motor carriers.** Section 15a(3) 


28 In the report of the Senate Committee on S. 2009 (which later became the 
Transportation Act of 1940) it was pointed out (S. Rep. 433, 76th Cong., Ist Sess., 
May 16, 1939, at pp. 2-3): 


If one or more forms of transportation cannot survive under equality as regu- 
lation, they are not entitled to survive. This is not railroad philosophy; it is 
transportation philosophy. The problem is not a railroad problem, = is, as 
the Interstate Commerce Commission has said, a transportation problem. tellin’ 
And the position taken by water carriers that "railroads must be regulated, and 
they should not, though they cootpe on rights-of-way improved and largely 
maintained by public funds, is wholly inconsistent and completely untenable. 


The following statements made during the course of the debate in the Senate are 
enlightening: 


Mr. Truman: Mr. President, the reason the eo always gets back to 
the railroads is that the railroads handle about 67 percent of all the traffic. 
In 1926 they handled 75 percent of all the traffic. The present condition of the 
railroads is due to a great many things which are not necessary to be considered 
at this time. The railroads are absolutely essential to the welfare of the country, 
and they should not be discriminated against any more than any other method 

of transportation should be discriminated against. The object of the pending 
bill is to try to put all methods of transportation on an equal basis. If it 
will not do that we shall have failed in our effort. 

Mr. Pep a: Mr. President, I really meant to say when | spoke a moment 
ago, if the Senator will further yield, that when the Senator referred to the 
various means of transportation being equal— 

Mr. Truman: Equal before the law. 

Mr. Pepper: \f that is what the Senator meant by the expression he used, 
very well. 

Mr. Truman: Yes, that is exactly what it means. (84 Cong. Rec. 5958). 

* * * * * 

Mr. Wheeler: | say to the Senator, as | said a moment ago, when this 
legislation is enacted it will be found to be beneficial because we are stating 
that it is the policy of the Congress of the United States that the Interstate 
Commerce Commission shall treat each and every one of these forms of trans- 
portation upon an equal basis; and no language could be written into law that 
more clearly directs that that should be done than we have done in the Interstate 
Commerce Committee. (84 came. Rec. 6073 


* * * 
Mr. Wheeler: . . . it is not a “question of helping the railroads; and | think 
it ought to be clear that the bill is not introduced primarily with the idea 


that it will help the railroads. The statement has been made repeatedly that 
the object of the bill is to help the railroads. The object of the bill is to help 
the railroads insofar as we can correct some undesirable practices and speed 
up the work of the Interstate Commerce Commission. The bill seeks to give 
equality to the railroads in the same respect in which we give equality to 
everybody else. I do not think the Senator from North Carolina, who is noted 
for his fairness, can say to the American people that we want the railroads in a 
strait jacket with reference to their rates, but that the water carriers, their 
competitors, should be free. If the Senator takes that position, then I say 
there is only one thing we ought to do. If we are not to regulate the water 
carriers, if we are to let them resort to any practice they wish to follow, includ- 
ing rebates and everything else, then let us say to the railroads of the country, 

e will repeal the law regarding the regulation of your rates.” Let us turn 
them loose; let us go back to the law of the jungle and let the best man win. 
Who would suffer in the long run? It would be the shippers of the countr 
the farmers, and the miners, about whom the Senator is now speaking. (84 
Cong. Rec. 6135). 
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has now restored to this limited area an equality of regulation. Each 
is now entitled to the same definition of ‘‘ unfair or destructive competi- 
tive practices.’’ Each is now free to carry out the intent of the Con- 
gress, that is, to base its rates on its own conditions and not on the 
conditions of other forms. 


IV. The Answers to Arguments of Water Carriers 


There remains to answer the arguments of the water carriers. These 
are presented in a paper by Mr. Harry C. Ames, in collaboration with 
Mr. Nuel D. Belnap, which appears in the March 1959 edition of the 
I. C. C. Practitioners Journal (Vol. XXVI, No. 6, at 656) and a speech 
by Mr. J. W. Hershey, President of the American Commercial Barge 
Line Company, before a January 14, 1959, meeting of the Transportation 
Association of America, entitled ‘‘The Application of Antitrust Stand- 
ards to the Regulation of Competitive Pricing of Transportation.’’ 

Two principal points are urged: first, the water carriers in order 
‘*to survive’’ require a differential or spread under the rail rates and 
the Congress has specifically recognized this need, and second, the water 
carriers should be protected from competitive rail rates that are below 
the level applicable to ‘‘land-locked shippers.’’ 

Before dealing with these contentions on their merits, it is important 
to assess the validity of ‘‘the specter of a prostrate barge industry’’ 
which is presented in their support by Mr. Hershey. 

To begin with, barge transportation necessarily discriminates among 
shippers and localities. It serves only large shippers and receivers with 
access to water. Consequently, the barge operation itself is the under- 
lying cause of the discrimination it would bar the railroad from meeting. 
The discrimination is of course increased by heavy subsidies. Barge 
transportation claims to be the ‘‘low-cost’’ form, but in making this 
contention, the costs absorbed by the taxpayers in providing, maintain- 
ing, and operating the waterways are never included. 

Barge transportation insists upon and receives protection in the 
form of differentially higher rail rates, and this is true even when its 
costs are acknowledged to be higher. Alabama G. 8. R. Co. v. United 
States, 340 U. S. 216. In the ordinary case, this protection—which 
Mr. Ames would describe as a ‘‘lawful’’ form of umbrella—is provided 
without any display of barge operating costs or any showing that the 
charges to shippers are reasonable or properly related to such costs. 

At the same time the barge industry insists upon and receives the 
right to make any rates it needs and without regard to the effect upon 
the railroads. In this connection it has successfully relied upon the 
special provisions of Section 305(c), Cotton from Memphis and Helena 
to New Orleans, supra, at 365—a concept upheld by the Supreme Court 
in the Mechling case. Only recently did the I. C. C. acknowledge an 
inability to deal with barge transportation in a manner consistent with 
its interpretation of the national transportation policy, and it felt obli- 
gated to act in its favor despite: 


a deleterious effect not only on the railroads (who can ill afford it) 
and the rail grain-rate structure as such, but on the myriad of in- 
dustries and individuals large and small, operating on the basis of 
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that structure. With regard to the rail carriers, the loss of any 
considerable amount of this traffic may well impair their ability to 
render service adequate to the commerce of the United States and 
also weaken their ability to respond to the needs of the national 
defense.?® 


This studied protection and obviously preferred treatment of barge 
transportation, in addition to the heavy subsidies, have paid off hand- 
somely. During the course of the hearings on the Transportation Act 
of 1958, the I. C. C. reported a return on investment of 11.3 percent for 
regulated water carriers as compared with 4.16 percent for the railroads. 
Since the war, as we have seen, the ton-miles of the barge lines have 
more than doubled while the ton-miles of the railroads have remained 
largely stationary. According to a procession of water carrier spokes- 
men, the industry’s future development and prospects for growth are 
limitless. No heavy industry, with bulk traffic, can afford to forego 
the preferential nature of subsidized barge transportation, and the trek 
to the rivers has reached flood proportions.*° 

When therefore the railroads merely seek the right to make com- 
pensatory rates reflecting the competitive advantages of rail transpor- 
tation—a right which is exercized as a matter of course by the barge 
lines—and there is raised in opposition ‘‘the specter of a prostrate barge 
industry incapable of responding to the needs of our burgeoning 
economy,’’ one is led to speculate whether water transportation is a 
truly economic form of transportation, when all factors are taken into 
account, and whether it has been worth all of the protective armor and 
vast expenditures lavished upon it in recent years. 

We turn back to two arguments made by Messrs. Ames and Hershey. 





29 American Barge Line Co., et al. v. Alabama Great Southern R. Co., Docket 
30744, report on further hearing, dated March 24, 1959, sheet 19. 

30 “Industry Rediscovers the River,” by Joseph R. Hartley, in Business Horizons, 
Indiana University, Winter 1958-59, Vol. 1, No. 5, at p. 51. Also, as described by 
William J. Hull, of the Ohio Valley Improvement Association, Inc.: 

Industrial growth of recent years has concentrated around such waterway cities 

as New Orleans, Baton Rouge, and the gulf coast region of Texas, moving 

chemicals and petroleum products on the sage ge and over the Gulf Intra- 
coastal Waterway. The iron and steel industry of the Birmingham region has 
become progressively more dependent on low phosphorous iron ore of high 
ferrous content from Venezuela, brought up the Black Warrier River. The new 
chemical and aluminum industries of West Virginia have taken root on the 

Kanawha and Ohio Rivers for access to waterborne materials and low-cost 

electric power derived from barge deliveries of coal. Waterway navigation is a 

vital feature of the development of the Tennessee Valley and the neighboring 

Cumberland Valley, both tributaries of the Ohio. The southern Appalachian 

coalfields of eastern Kentucky, southern West Virginia, and Virginia, long 

subject to underdevelopment and low income standards, have derived tremendous 
benefit from the shipment of bituminous coal on the Ohio River to newly 
established and growing industries, both upstream and downstream. From 

1950 to 1957, the counties bordering the Ohio River and its navigable tributaries 

have been the seat of a phenomenal industrial expansion, representing an invest- 

ment, made or announced, of some $14 billion. 
Hearings before the Subcommittee on Surface Transportation of the Committee on 
Interstate and Foreign Commerce, United States Senate, 85th Cong., 2nd Sess., on 
Problems of the Railroads, Feb. 17, 18, 20, March 6 and 17, 1958, at p. 1164. 
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First. It is of course true that rates which reflect the inherent ad- 
vantage of low-cost water transportation must be allowed, and they in- 
variably are allowed. No recorded instance of a denial can be found. 
The railroads have no quarrel with this. They only seek a comparable 
right. Accordingly, when Mr. Ames says that the barge lines must have 
a differential, there can be no question if the differential truly reflects 
lower costs. 

But Mr. Ames’ argument goes much further and is to the effect 
that, irrespective of the level of the costs to the shipper of using barge 
service, the rail rate must always be higher—to protect the barge service. 
This is the situation which, it is true, has been enforced in the past and 
represents what is characterized by Mr. Ames as the ‘‘lawful’’ umbrella. 
And he maintains that Section 15a(3) should bring no change because 
the I. C. C.’s jurisdiction to prohibit ‘‘unfair or destructive competitive 
practices’? remains unimpaired, and a railroad rate that does not reflect 
a differential is necessarily ‘‘unfair or destructive.’’ 

To indicate the fallacy in this argument, let us assume costs to the 
shipper of $7.60 per ton for using barge service (including a barge rate 
of $4.00 to cover barge costs of $2.00) and a rail rate of $8.00 to cover 
rail costs of $7.00. And let us assume further that, in order to hold 
business about to be lost to the water carrier, the railroad proposes a 
reduction of 50 cents—to a rate level of $7.50. 

Under the position taken by Mr. Ames it would be an ‘‘unfair or 
destructive competitive practice’’ for the railroad to publish the $7.50 
rate because 10 cents lower than the $7.60 cost to the shipper of using the 
barge service, and he could cite any number of I. C. C. decisions to bear 
him out. But where is the Congressional intent to protect the low-cost 
form of transportation in receiving a 100 percent profit, 7.c., a barge rate 
of $4.00 for barge costs of $2.00? Certainly in every expression of 
Congressional intent to protect the water carrier as the low-cost form of 
transportation it is necessarily implied that the benefit of the advantage 
is shared with the public. 

It will of course be said that for the railroad to reduce its rate by 
50 cents when the barge line has plenty of room to make a much larger 
one is without point and should be stopped as a threatened ‘‘rate war.’’ 
Mr. Ames would probably say that such a reduction is itself an ‘‘unfair 
or destructive competitive practice.’’ But what if rail service is worth 
$7.50 to the shipper, and the traffic will stay on the rails even though the 
barge lines make a larger reduction? In this situation there are some 
who would describe the railroad as the more ‘‘economic’’ form of trans- 
portation, and in any event the propriety of its reduction can hardly be 
questioned. Even if the barge line captures the business with a reduc- 
tion beyond the capacity of the railroad to meet, the public at least will 
receive the benefit of the water carrier’s lower costs. 

In all of the debates in Congress in 1940 and again in 1958, when 
the subject of the inherent advantage of water transportation has been 
under discussion, it has been assumed that this advantage is available 
to the public. And where it is in fact made available, the barge line 
provides its own differential under the rail rate. Such a differential, so 
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established, is unassailable and altogether proper. But when the barge 
lines insist, as they have with great success in the past, upon higher 
rail rates even in those instances where the advantages of water trans- 
portation are either nonexistent or not passed on to the shipping public, 
it is time to call a halt. Section 15a(3) calls this halt. 

Second. The burden of Mr. Hershey’s argument is that the water 
carrier is subjected to a type of competition that would be disallowed 
in industry generally. What is meant is that the railroads, to be com- 
petitive, often charge lower rates between points served by water car- 
riers than they do on the traffic of ‘‘land-locked shippers,’’ and Mr. 
Hershey maintains that this practice amounts to ‘‘geographic price dis- 
crimination’’ which ‘‘is illegal under the antitrust laws.’’ 

Mr. Hershey’s argument postulates some sort of obligation in indus- 
try generally to keep competition in business. There is no such obligation. 

In Ben Hur Coal Company v. Wells, 242 F. 2nd 481 (10th Circuit, 
1957), cert. den., 354 U. S. 910, there was an action for damages under 
the Robinson-Patman Act for sales allegedly made at unreasonably low 
prices ‘‘for the purpose of destroying competition, or eliminating a com- 
petitor.’’ The defense was that the lower rates were designed to in- 
erease overall volume in a declining market and thus improve net 
revenues, and that they had succeeded in doing this. In dismissing the 
complaint, the Court held at p. 486: 


We cannot say, however, that a pricing policy based upon sound 
economics is inadmissible simply because it may result in the destruc- 
tion of a competitor, for it is not within the scope or purpose of the 
antitrust laws to protect a business against loss in a competitive 
market. Balian Ice Cream Co. v. Arden Farms, supra, at p. 801. 
One who reduces his prices in defense of his economic life cannot be 
guilty of eliminating competition or his competitors. If, as the 
trial court held, the price reductions on domestic coal were made to 
increase volume and decrease unit cost in order to retain its pro- 
portionate share of a diminishing market, the appellees were cer- 
tainly within the law. In the final analysis, the question resolves 
itself into one of intent and purpose, not a choice of accounting 
methods. The trial court has absolved the appellees of any guilty 
intent and we cannot say that its findings and conclusions in that 
respect are clearly erroneous. The judgment is affirmed. 


Again in Balian Ice Cream Co. v. Arden Farms Co., 104 F. Supp. 
796, aff’d 231 F. 2nd 356, cert. den. 350 U. S. 991, there was a complaint 
by a group of independent ice cream dealers against a large dairy com- 
pany under the Sherman and Clayton Acts as well as the Robinson- 
Patman Act for a ‘‘drastic reduction . . . of the wholesale price of ice 
cream in the Los Angeles area.’’ The charge was that the defendant 
had selected ice cream from its many products and the Los Angeles area 
from the many served by it for a special price war against the plaintiffs 
who sold only ice cream and only in the Los Angeles area. The District 
Court stated the issue to be (at p. 800) : 


Was the price reduction justified by business and economic con- 
siderations of the type which would govern reasonable persons, con- 
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fronted with diminishing sales in an endeavor to keep their cus- 
tomers or gain others? 


The Court answered this question in the affirmative, and this was 
confirmed by the Court of Appeals, 231 F. 2nd 356. It held: 


It is of the essence of competition that it must, of necessity, 
injure others. For, as a three-judge court once wrote: 


Competition is, in its very essence, a contest for trade. 


It follows from these decisions that to prevail under the antitrust 
statutes or the Robinson-Patman Act with a charge of unfair or destruc- 
tive competition, something more than an adverse effect upon the busi- 
ness of the complaining parties must be shown. 

Mr. Hershey’s further point that the antitrust laws would not per- 
mit industry generally to make the same localized reductions that the 
railroads publish in meeting water competition is equally specious. The 
Supreme Court in its decision in Standard Oil Co. v. Trade Commission, 
348 U. S. 231 (1950) at 248-250, held: 


The heart of our national economic policy long has been faith 
in the value of competition. In the Sherman and Clayton Acts, as 
well as in the Robinson-Patman Act, ‘‘Congress was dealing with 
competition, which it sought to protect, and monopoly, wiich it 
sought to prevent.’’ Staley Mfg. Co. v. Federal Trade Comm’n, 
135 F. 2nd 453, 455. We need not now reconcile, in its entirety, the 
economic theory which underlies the Robinson-Patman Act with 
that of the Sherman and Clayton Acts. It is enough to say that 
Congress did not seek by the Robinson-Patman Act either to abolish 
competition or so radically to curtail it that a seller wovld have no 
substantial right of self-defense against a price raid by a com- 
petitor. For example, if a large customer requests his seller to 
meet a temptingly lower price offered to him by one of his seller’s 
competitors, the seller may well find it essential, as a matter of 
business survival, to meet that price rather than to lose the cus- 
tomer. It might be that this customer is the seller’s only available 
market for the major portion of the seller’s product, and that the 
loss of this customer would result in forcing a much higher unit 
eost and higher sales price upon the seller’s other customers. There 
is nothing to show a congressional purpose, in such a situation, to 
compel the seller to choose only between ruinously cutting its prices 
to all its customers to match the price offered to one, or refusing to 
meet the competition and then ruinously raising its prices to its 
remaining customers to cover increased unit costs. There is, on the 
other hand, plain language and established practice which permits 
a seller, through § 2(b), to retain a customer by realistically 
meeting in good faith the price offered to that customer, without 
necessarily changing the seller’s price to its other customers. 


The same point was later made by the United States Court of Ap- 
peals when Balian Ice Cream Co. v. Arden Farms Co., supra, was on 
appeal, 231 F. 2nd 356. There, the Court said at p. 367: 
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Plaintiffs’ principal contention on appeal seems to be that, be- 
cause they had an established price in the Los Angeles area at which 
they were making money, no one could cut the prices for the benefit 
of the public in that area unless it cut prices in every other area in 
which it did business. The implication of the arguments of plain- 
tiffs is that prices can never be lowered by a concern, which does any 
interstate business, in one area if it fails to make a corresponding 
cut in every locality where it does business. This postulate need not 
be debated under the facts here. It may be said Congress did not 
put a floor under all existing prices so these could never be lowered 
by a firm doing interstate business. Certain economists contend for 
this construction. Such a situation would not be in the public 
interest. * * * But it is well established that ‘‘Congress did not 
seek by the Robinson-Patman Act either to abolish competition or so 
radically to curtail it that a seller would have no substantial right 
of self-defense against a price raid by a competitor.”’ 


In resisting railroad competition the barge line is always eager to 
embrace the complaint of discrimination which it assumes the ‘‘land- 
locked’’ shipper must have. If there is such a complaint, the shipper in 
question is always free to present it. The fact that there are so few of 
these complaints may well indicate that the ‘‘land-locked’’ shippers 
realize the advantage to them of them of having the railroad increase its 
contributions to net revenues from the handling of competitive traffic. 
Otherwise, the ‘‘land-locked’’ shipper might have to assume the entire 
burden of rail transportation, and his rates would have to be higher 
than they are now. 


V. Conclusion Is Inescapable 


The conclusion is thus inescapable. The prohibition against ‘‘ unfair 
or destructive practices’’ can no longer be employed to protect the 
several forms of transportation in what has been described as ‘‘a soft 
competition—a competition that does not hurt much.”’ 

In 1940 the basic objective of the Congress was to provide a national 
transportation system with each form doing that part of the overall trans- 
portation job for which it was best equipped. There intervened how- 
ever a practice by which each form, instead of exploiting its own 
economic and competitive capabilities, preferred to base its rates on those 
of its competitors, and this practice soon developed into an I. C. C. 
requirement. By its action in 1958 the Congress reaffirmed its objective 
in 1940 and criticised the I. C. C. for ‘‘inconsistency.’’ 

Obviously, the prohibition against ‘‘unfair or destructive competi- 
tive practices’’ cannot stand in the way of achieving the type of overall 
national transportation that the Congress has in mind. There can be 
nothing ‘‘unfair or destructive’’ in allowing each form of transporta- 
tion to reflect its particular advantages and capabilities in its ratemaking. 
The only victims of competition on such a basis are the less capable and 
less efficient, and in the American tradition there is no obligation to 
protect them. 















































News of Interest to Practitioners 
Congressional Activities 
““A Decade of Cost Consciousness” for Transportation in the 1960’s 


Representative Oren Harris, Chairman of the Committee on Inter- 
state and Foreign Commerce, U. S. House of Representatives, in an ad- 
dress before the National Defense Transportation Association, at its 
annual dinner in Washington, D. C., on March 26, stated in part: 


When growth has been as fast as in the 1950’s—when new ideas and new 
developments come with great rapidity—wasteful procedures, excess personnel 
and sheer fat accrue. These contribute to passing on cost to the public and 
in turn become a part of the cost of every item consumed by the American 
public. In turn, each unnecessary rise in transportation cost makes more 
difficult our ability to compete in the world market. So, I would appeal 
to our modern miracle-men of transportation to make the 1960’s the decade 
of cost consciousness—a battening down of the hatches—keeping oy with 
the continuous flow of new ideas and new technological progress which | am 
sure will be forthcoming under our free enterprise competitive system. * * * 

This thought of increased efficiencies and cost controls leads me to the , 
point which | consider the most challenging to transportation in the 1960's 
and one which will contribute the most to our national welfare. | refer to 
“Transportation Integration.” Too much sound and fury has been devoted 
to common ownership problems—too little to the integration of transport 
systems to benefit the shipping public, military and civil, with lower costs and 
faster delivery times. Each form of transport will have reached, by the end 
of this decade, a position of relative maturity. It is now no longer a question 
of monerey and restraint of growth that is our national transportation 
problem. The real question is how can the special virtues of each mode of 
transport be harnessed together to benefit the shipping public and the national 
economy. 

This great need for integrated transportation is the challenge to you 
transportation experts, military and civil. Here is the area which will most 
benefit America in the next decade. For high value items and perishables 
and the postal services, overnight, door-to-door service from any point in the 
United States to any other point is a possible and needed achievement for the 
1960’s. This can be achieved by combination surface and air transport, 
properly integrated. 

he Congress will be receptive where legislation is needed, if such 
legislation is progressive and in the public need. In maturity no mode of 
transportation needs fear for its existence. If common ownership comes as a 
result of integration of two or more modes of transport it will be an obvious 
and desirable move, not as a means of domination by one mode of another. 
We Americans need all forms of transportation, but now we need the best 
elements of all, combined in the task of providing the best in transportation 
at the lowest cost. 


ee et Oe 


a © 


Alaska Transportation Legislation 


Three bills (S. 1507, S. 1508, S. 1509) were introduced on March 23 
by Senator Magnuson so as to place all forms of surface transportation 
in Alaska under the regulation of the Interstate Commerce Commission. 
The proposed legislation provides, respectively, for the transfer from the 
Federal Maritime Board jurisdiction over water carriers operating be- 
tween Alaska and United States; regulation of the Alaska Railroad; and 
regulation of motor carriers and freight forwarders operating within 
Alaska. 

These bills were introduced by Senator Magnuson, Chairman of the 
Senate Committee on Interstate and Foreign Commerce, at the request 
of the Interstate Commerce Commission. 
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Interstate Commerce Commission 


1. C. C. Bureau of Motor Carriers 
Administrative Ruling No. 113 
Process Agents—Sec. 221 (c) 

The following administrative ruling, released under date of April 7, 
1959 by the Interstate Commerce Commission, is made in response to 
question propounded by the public, indicating what is deemed by the 
Bureau to be the correct application and interpretation of the Act. 
Rulings of this kind are tentative and provisional, and are made in the 
absence of authoritative decisions upon the subject by the Commission. 


Question: 


May a motor carrier file with the Commission as compliance with Section 
221 (c) of the Interstate Commerce Act a blanket designation of process 
agents by referring to a list of process agents previously filed by an association 
or corporation? 


Answer: 


Yes. The Commission will accept such blanket designation of process agents 
provided the association or corporation has filed with the Commission a list 
of process agents for each State. The Form B. M. C. 3, Designation of Agent, 
so filed shall show the following language in the space provi ed for the desig- 
nation of individual process agents: 


“Those persons named in the list of process agents on file with the 
Interstate Commerce Commission by 





(Name of Association, etc.) 
and any subsequently filed revisions thereof, for the States in or through 
which the carrier is authorized to operate, including traversal States.” 


Where the carrier specifically names persons for some States, with the blanket 
designation for the remainder, the following words shall be added to the 
language set forth above: 


“but not including States for which specific designations are made in 
this form.” 


I. C. C. Retirements as of March 31, 1959 
Clarence Peck—Bureau of Traffic 


Mr. Clarence H. Peck has retired as assistant director of the Bureau 
of Traffic and chief of its section of tariffs. He completed 41 years of 
continuous service with the Commission, which began as a freight tariff 
examiner in 1917. Mr. Peck received his LL.B. from Washington Col- 
lege of Law. Prior to his appointment as assistant director in 1948, he 
served in various other assignments in the Bureau. 


William B. Eastman—Bureau of Accounts 


Mr. William B. Eastman, as a transportation utilities accountant, 
Bureau of Accounts, Cost Finding and Valuation, with over 38 years of 
vovernment service. 


William Strachan—Bureau of Traffic 


Mr. William Strachan, as transportation tariff reviewer, section of 
tariffs, Bureau of Traffic. He began his career with the Commission in 
1915. He received his LL.B. degree from National University Law 
School. 
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Clemens F. Rauth—Bureau of Water Carriers 


Mr. Clemens F. Rauth, as general supervisor in the Bureau of Water 
Carriers and Freight Forwarders. He began his service with the Com- 
mission in 1937 and has had 40 years of government service. He is a 
member of the Bar of the State of Virginia and holds an LL.B. degree 
from National University Law School. 


A. Baxter Bright—New York Office 


Mr. A. Baxter Bright, as assistant regional manager of the New 
York office. He had been with the Commission since 1940. He was at 
that time appointed a land appraiser in the Bureau of Valuation at 
Philadelphia, after serving as a land appraiser for various railroads. 


Charles E. Darrigrand—tTrenton, N. J. 


Mr. Charles E. Darrigrand, as district supervisor, at Trenton, N. J.. 
with 22 years of federal service. Prior to his employment with the Com- 


mission, he was traffic manager for the Chamber of Commerce, Utica, 
New York. 


Stanley J. De Lucia—Binghamton, N. Y. 


Mr. Stanley J. De Lucia as district supervisor, Binghamton, New 
York, since 1938. He has served the federal government for more than 
24 years, beginning with his assignment to the Bureau of Traffic, Wash- 
ington, D. C 


Grayson B. Robinson Appointed Assistant Director, Bureau of Traffic 


Grayson B. Robinson succeeds Clarence H. Peck as assistant director 
of the Bureau of Traffic and chief of the tariff section. 

Mr. Robinson is former assistant chief of the tariff section and be- 
gan his career with the Commission’s Bureau of Traffic in 1936, after 
employment with the Southern Railway. His assignments in the Bureau 
included membership on the Fourth Section Board prior to his appoint- 
ment as assistant chief, section of tariffs, in 1957. 

Please note this change in your I. C. C. Telephone Directory, top of 
page 14. 


Chapter News 


Metropolitan New York Chapter 


At its March meeting the Metropolitan New York Chapter held a 
panel discussion on ‘‘The Threat of the Seaway and the Port of New 
York.”’ 

Presenting the various aspects of this subject were Clifford B. 
O’Hara, Chief, Port Commerce Division, Port of New York Authority, 
and John Colgren, Assistant General Solicitor of the New York Central 
Railroad. 

In opening the discussion, chapter chairman, Stephen Tinghitella, 
Director of Transportation, Commerce and Industry Association of New 
York, said: 


The St. Lawrence Seaway, a joint venture of Canada and the United 
States, has been constructed to connect the Great Lakes waterways, St. 
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Lawrence River and the Atlantic Ocean, thus opening world traffic to the 
midwest and intermediate ports. We are not too concerned here tonight with 
the other purpose which is to provide hydroelectric power to neighboring areas. 

It is expected that when operations begin this Spring, or a reasonable 
time thereafter, expansion of port facilities will move ahead in the Seaway 
area, some routing changes will be made, surface carriers will attempt to 
meet threatened diversions of freight and its effect will be felt throughout 
the country but primarily in areas of the northeastern United States. Most 
of us who gain a livelihood in the New York port district may be affected 
either directly or indirectly. 


Personalities in the News 
Robert W. Lishman Reappointed to House Legislative Oversight Subcommittee 

Robert W. Lishman, Washington attorney, was reappointed on 
March 22, as chief counsel of the House Legislative Oversight Subcom- 
mittee, which is investigating the Federal regulatory agencies, including 
the Interstate Commerce Commission. Mr. Lishman was named chief 
counsel last year following the ouster of Dr. Bernard M. Schwartz. Mr. 
Lishman has had more than 20 years experience in governmental as well 
as private law practice, especially in administrative and regulatory 
problems. 


Senator Allott Named to Alaska Commission 


President Eisenhower has appointed Senator Gordon Allott, Re- 
publican of Colorado, to the Alaska International Rail and Highway 


Commission. He succeeds former Senator Frank A. Barrett, Republican 
of Wyoming. 


Donald S$. Dugan Appointed to National Railroad Adjustment Board 


Donald §. Dugan, General Solicitor of The Pullman Company, has 
been appointed carrier member of the Second Division, National Rail- 
road Adjustment Board, effective April 1, 1959, to succeed Mr. J. A. 
Anderson, deceased. 

Mr. Dugan, 42, a graduate of the University of Virginia law school, 
has served in the law department of Pullman since 1946, and has been 
active in the handling of labor cases before the NRAB and Presidential 
Emergency Boards. 


Miscellaneous Publications 
The Interstate Commerce Act, Revised Edition Available About May Ist, $2 per copy 
The U. S. Government Printing Office advices the revised edition 
of the ‘‘Interstate Commerce Act,’’ including all amendments, together 
with text of supplementary and related sections of various ot'ier acts, is 
scheduled for sale about May first. Cost is quoted at $2.00 per copy. 
Act may be ordered directly from Superintendent of Documents, U. 8. 
Government Printing Office, Washington 25, D. C. Checks or money 
orders may be made payable to Superintendent of Documents. 


New Association Pamphlet 


A reprint of ‘‘ Aspects of Regulation Based on Regulatory Experi- 
ence in the United States,’’ a paper delivered by the Honorable Howard 
Freas, as Chairman of the Interstate Commerce Commission, to the High 
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Authority, European Coal and Steel Community, Luxembourg, on Octo- 
ber 10, 1958, is now available from Association Headquarters. It is a 
reprint of the paper as printed in the December, 1958 and January, 1959 
issues of the I. C. C. Practitioners Journal. It is a blue paper bound 
64-page pamphlet at seventy-five cents (75c) a copy. 


Statements Released by I. C. C. Bureau of Transport Economics and Statistics 
The following statements have been released by the Bureau: 


MB-2 Mileage Block Distribution (Traffic and revenue by commodity 
class, territorial movement, and type of rate) Animals and 
Products, Year 1957. 


MS-1 Distribution of Freight Traffic and Revenue Averages by Com- 
modity Classes, Year 1957. 


MS-2 Distribution of Petroleum Products by Petroleum Administration 
Districts, Ist and 2nd quarter 1958. 


QC-1 Quarterly Comparisons Traffic and Revenue by Commodity 
Classes, 8rd and 4th quarters 1957, and Ist, 2nd and 3rd 
quarters 1958. 


Note: This release, issued as information, has not been adopted by 
the Interstate Commerce Commission. 


St. Lawrence Seaway Tolls Tariff 


The St. Lawrence Seaway Development Corporation has published 
in the Tuesday, March 17, 1959 issue of the Federal Register the ‘‘St. 
Lawrence Seaway Tariff of Tolls,’’ as approved by President Eisen- 
hower on February 25 and agreed to between the United States and 
Canadian governments. 


Section II of this Journal 


‘*Organization of Divisions and Assignment of Work of the Inter- 
state Commerce Commission’’ with an organizational chart is being 
printed as Section II of this issue of the Journal. 





LIFE’S RECORDS CLOSED 


By Lreonarp Hin 
Chairman, Memorials Committee 


Martin G. Gundersen, 577 Lakeview Terrace, Glen Ellyn, Illinois. 
(1-1-59). 

O. R. Livinghouse, Attorney, Legal Committee, Indiana Railroads, 617 
Bankers Trust Building, Indianapolis 4, Indiana. (6-6-58). 

Clarence I. Schafer, Agent, Tri-State Motor Carriers’ Service Bureau, 
Rooms 105-106 Riley Law Building, P. O. Box 532, Wheeling, West 
Virginia. (2-19-59). 

Richard H. Specker, Executive Vice President, National Water Carriers 

Association, 701 Southern Building, Washington 5, D.C. (3-10-59). 

















































Recent Court Decisions 


By WarreEN H. Wacner, Editor 





Jurisdiction, State or Interstate Commerce Commission, over shipment between 
points in same state via a point in another state— interpretation of 1. C. C. 
certificates. 


Service Storage Co. v. Virginia. No. 92 


On March 31, 1959, the Supreme Court reversed the Virginia Court 
of Appeals and held that the Commission is the proper body to interpret 
its own certificates. 

Quoting from the opinion of the Court: 


Petitioner, an interstate motor carrier certificated by the Inter- 
| state Commerce Commission, but without a permit from Virginia 
allowing intrastate operations, was fined $5,000 by the State Cor- 
poration Commission for carrying 10 shipments of freight alleged 
to have been of an intrastate character and, therefore, in violation 
of Chapter 12, Title 56, of the Code of Virginia! The shipments 
in question originated at Virginia points and were destined to 
Virginia points but were routed through Bluefield, West Virginia, 
where petitioner maintains its main terminal. They were trans- 
ported in a vehicle with freight destined to points outside of Vir- 
ginia. Upon arrival at Bluefield the freight destined to Virginia 
was removed and consolidated with freight coming to the terminal 
from non-Virginia origins. It then moved back into Virginia to its 
destinations. The Corporation Commission found that the routes 
thus employed through Bluefield were a subterfuge to evade state 
law. The Virginia Court of Appeals agreed but directed that the 
fine be reduced to $3,500 because of a failure of the Common- 
wealth’s case on three of the shipments. 199 Va. 797, 102 8S. E. 2d 
339. Petitioner pleads that Virginia’s interpretation of its opera- 
tions conflicts with its interstate certificate as well as an inter- 
pretation thereof by the Interstate Commerce Commission. It claims 
that respondent was without power thus to impose criminal sanc- 
tions on its certificated interstate operations. We granted certiorari, 
358 U. S. 810, to test out the conflicting contentions. We agree 
with the petitioner that under the facts here the interpretation of 
petitioner’s interstate commerce certificate should first be litigated 


1 Va. Code, 1950, § 56-278, provides: 

“No common carrier by motor vehicle or restricted common carrier by 
motor vehicle not herein exempted shall engage in intrastate operation on 
any highway within the State without first having obtained from the Com- 
mission a certificate of public convenience and necessity authorizing such 
operation, and a statement of the State Highway Commission that the law 
applicable to the proposed route or routes has been complied with as to size, 
weight, and type of vehicles to be used, and a like statement as to any in- 
crease in size, weight, and type of vehicles proposed to be operated by the 
applicant after such application is granted.” 
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before the Interstate Commerce Commission under the provision 
of § 204 (c) of the Interstate Commerce Act, 49 U.S. C. § 304 (ce). 

Petitioner operates its truck lines in parts of Virginia and 
West Virginia. Its activity is carried on under a certificate of 
convenience and necessity issued by the Interstate Commerce Com- 
mission. The petitioner’s present I. C. C. certificate is a combina- 
tion of its original 1941 certificate and a second certificate issued 
in 1943 upon its purchase of the operating rights of another carrier. 
Neither it nor its predecessor held a certificate from the State 
Corporation Commission authorizing any intrastate carriage. It 
is authorized under the relevant parts of its interstate certificate to 
transport general commodities as a motor common carrier in inter- 
state commerce : 


Between Bluefield, Va., Bluefield, W. Va., and points and places within 
five miles of Bluefield, W. Va. 

Between Bluefield, Va., and points and places within five miles of 
Bluefield, Va., and those within five miles of Bluefield, W. Va., respectively, 
on the one hand, and, on the other, points and places in that part of 
Virginia and West Virginia within 75 miles of that territory. Between 
Bluefield, W. Va., on the one hand, and, on the other, points and places 
in West Virginia, that part of Virginia west of U. S. Highway 29 and 
south of U. S. Highway 60 including points and places on the indicated 
feegres, of the highways specified, and that part of Vir ~~ north of 

Highway 60 which is within 80 miles of Bluefield, 


The Commonwealth’s criminal case is bottomed on siti 
the origin and final destination of which are in Virginia. While it 
stipulated that all of these shipments were routed through Blue- 
field, West Virginia, and were, therefore, on their face interstate 
shipments, Virginia takes the position that they were clearly intra- 
state in character because had they been moved over direct routes 
none would ever have left the Commonwealth. It contends that 
petitioner’s circuitous and unnecessarily long routes were a mere 
subterfuge to escape intrastate regulation and evade its juris¢ic- 
tion. Aside from the testimony of highway officers as to the actual 
shipments, none of which is disputed, the Commonwealth’s evi- 
dence consisted solely of maps substantiating its position that 
petitioner’s routes were circuitous and often long, sometimes ex- 
ceeding twice the shortest possible route. However, it offered no 
direct evidence of bad faith on the part of petitioner in moving its 
traffic through Bluefield, West Virginia. 

. To uphold the criminal fines here assessed would be tantamount 
to a partial suspension of petitioner’s federally granted certificate. 
Even though the questioned operations constitute only a minor, 7.e., 
three percent, portion of the petitioner’s business, that portion is 
nevertheless entitled to the same protection as are the other 
operations which are conducted under the certificate. In fact, the 
method of handling is identical and the freight is often transported 
in the same vehicle. The certificate on its face covers the whole 
operation. In fact, in 1953, in approving the acquisition of pe- 
titioner by avother carrier, the I. C. C. expressly approved the 














MAY, 1959 





907 














very type of operation now being carried on. In its unpublished 
report, the Commission noted: 


Under its existing authority, Service Storage may lawfully perform 
a cross-haul service under a combination of its radial rights by operating, 
for example, between points in West Virginia within 75 miles of the base 
area, on the one hand, and, on the other, points in Virginia on and west 
of U. S. Highway 29 and on the south of U. S. Highway 60, and points 
in the three Kentucky counties provided such operations under a combi- 
nation of the various rights are routed through Bluefield as ateway. 
MC-F-5361, Smith’s Transfer Corporation of Staunton, ‘oe ontrol— 
Service Storage and Transfer Company, Inc., 59 M. C. C. 803 (report 
not published). 


It appears clear that interpretations of federal certificates of 
this character should be made in the first instance by the authority 
issuing the certificate and upon whom the Congress has placed the 
responsibility of action .. . The wisdom of such a practice is high- 
lighted by the facts of this case. Between the close of the hearing, 
and the announcement of the Virginia Commission’s decision, Serv- 
ice petitioned the I. C. C. for a declaratory order interpreting its 
certificate. The Commonwealth, although it had notice of the 
I. C. C. proceeding, elected not to participate. After the Virginia 
Commission had found petitioner to be operating in intrastate 
commerce and fined it for such operation, the I. C. C. issued an 
opinion, 71 M. C. C. 304, in which it construed petitioner’s certifi- 
eate as authorizing Virginia-to-Virginia traffic routed through Blue- 
field, West Virginia. This was but a reaffirmation of its prior 
interpretation of the certificate. 59 M. C. C. 803, supra. Such 
conflicts can best be avoided if the interpretation of I. C. C. certifi- 
cates is left to the Interstate Commerce Commission. .. 

. Finally, the Commonwealth is not helpless to act. If it 
believe es ‘that petitioner’s operation is not bona fide interstate but is 
merely a subterfuge to escape its jurisdiction, it can avail itself 
of the remedy Congress has provided in the Act. Section 204 (c), 
supra, note 2, authorizes the filing of a ‘‘complaint in writing to 
the Commission by any ... State board... [that] any .. . carrier 

.”’ has abused its certificate. See also Castle v. Hayes Freight 
Lines, supra. Thus the possibility of a multitude of interpretations 
of the same federal certificate by several States will be avoided 
and a uniform administration of the Act achieved. 


4In its declaratory opinion the Commission noted: 


“In the absence of any showing that petitioner’s use of its authorized route 
is a subterfuge to avoid State regulation, or other than a logical and normal 
operation through the carrier’s headquarters, we are of the opinion that peti- 
tioner’s operations, in the manner described, constitute bona fide transportation 
in interstate commerce. 


“We find that the operations deceit between points in Virginia through 
Bluefield, W. Va., are bona fide operations in interstate commerce within the 
authority granted to petitioner in certificate No. MC-30471.” Service Sietane 
& Transfer Co., Inc—Petition for Declaratory Order, 71 M. C. C. 304, 306. 












Rail Transportation 


By JouHn F. Donexan, Editor 





FORMAL MATTERS 
Intrastate Rates 
Indiana 


The Indiana Public Service Commission on March 31, 1959 issued 
what is described as an ‘‘interlocutory’’ order in its Docket 25778, which 
requires that both rail and truck rates on iron and steel articles be 
‘*frozen’’ at the June 1, 1958 level of truck rates then in effect (shortly 
theretofore increased by 12% percent). All rates, rail and truck, at 
variance with such level must be revised effective May 4, 1959. The state 
Commission specifically retained jurisdiction of the proceeding so as to 
permit further hearing for good cause shown. 


Idaho 


On April 1, the I. C. C. released the proposed report of Examiner 
Richard 8. Ries in Docket 32525, in which it is recommended that the 
Commission should find that the present Idaho intrastate rates and 
charges on sugar beets, sugar beat final molasses, saw logs, ores, concern- 
trates, residues, fume, slag, and seed potatoes as well as the switching 
charges on ores, residues, fume, and slag are abnormally low and traffic 
thereunder fails to produce its fair share of the earnings required to 
provide adequate railroad transportation, constitute an undue burden 
on interstate commerce, and should be increased to the level of interstate 
rates for the transportation of similar commodities as authorized by the 
Commission in Ex Parte 206. 


Arizona 


Division 2 of the I. C. C. has initiated a section 13 investigation in 
Docket 32809 concerning the lawfulness of existing intrastate rates (with 
the exception of class rates on L.C.L. intrastate traffic) for the rail 
transportation of property between points in Arizona. Such action fol- 
lowed the filing of a petition by the Santa Fe and Southern Pacific, 
alleging that the failure of the Arizona Corporation Commission to per- 
mit increases in such rates corresponding to those permitted by the 
Commission for interstate traffic in Ex Parte Nos. 206 and 212 causes 
undue and unreasonable advantage, undue discrimination, ete. 


Ex Barge Grain Rates 


In the report and order of the I. C. C. on further hearing in Docket 
30744, released March 27, it is found (1) that failure of rail carriers to 
apply on ex-barge grain and grain products, in carloads, from barge-line 
ports of discharge, proportional rates equal to those applied on ex-rail 
shipments from and to the same points, is in violation of section 3(4) of 
the Interstate Commerce Act; and (2) that rates on ex-barge traffic 
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from Tennessee River ports to points in the South, and from New 
Orleans, La., to points in certain southern states and in Louisiana, are, 
and for the future will be, unduly prejudicial to those barge ports and 
unduly preferential of Memphis, Tenn., and processors there located, 
under section 3(1) of the act. Prior findings 296 I. C. C. 247 and 303 
I. C. C. 463, to the extent inconsistent with those in the latest report, 
were reversed. 


Guaranteed Rates—Soo Line 


By order entered on April 9 in I&S 7151, Guaranteed Rates—Sault 
Ste. Marie, Ont. to Chicago, Ill., the Commission suspended from April 
10, 1959, to and including November 9, 1959, the operation of certain 
schedules published in Supplements 41 and 44 to tariff I. C. C. 3931 of 
Duluth, South Shore and Atlantic Railroad Company, Marquette, Mich., 
and in Supplement 31 to I. C. C. 7473 of Minneapolis, St. Paul & Sault 
Ste. Marie Railroad Company, Minneapolis, Minn., proposing All Rail 
so-called ‘‘guaranteed’’ commodity rates on steel or wrought iron pipe 
or tubing, in carloads, minimum 80,000 pounds, from Sault Ste. Marie, 
Ontario, Canada to Chicago, Ill. and points taking same rate. Proposed 
guaranteed rates would apply only when shipper complies with certain 
specific rules and conditions. 


Eastern Coal to Chicago 


In its report dated March 26 and released April 2, 1959, mI &S 
7013—Eastern Coal to Chicago, division 2, in its report dated March 26, 
1959, has found just and reasonable proposed multiple rates on bitumin- 
ous fine coal, minimum 2000 tons, from mines in southern West Virginia, 
southwestern Virginia, and eastern Kentucky to Chicago, Ill., and points 
grouped therewith, and ordered the proceeding discontinued. 

Proposed rates are $4.75 from the inner crescent district and $4.95 
from the outer crescent district. Present rates of $5.04 and $5.24 from 
these respective districts apply on single-car shipments. Proposed rates 
are restricted to shipments which are billed in one day from one origin 
rate group to one consignee at one destination over one route beyond the 
billing point. At the hearing, the respondents modified this restriction 
to include also shipments from a single mine in one day to one consignee 
by one route. 


FINANCE MATTERS 
New Haven Loan—Guaranty Applications 


The Interstate Commerce Commission issued on March 30, 1959 a 
report on applications by the New York, New Haven & Hartford Rail- 
road Company for government guaranties on two loans totaling 
$9,889,540. 

The Commission found that the New Haven is unable to obtain the 
proposed loans on reasonable terms without a guaranty under part V of 
the Interstate Commerce Act, as amended, that the loans would by their 
terms be payable within 15 years and that, upon compliance with the 
conditions imposed by the Commission, the prospective earning power 
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of the New Haven together with the character and value of the security 
pledged furnishes reasonable assurance of its ability to repay the loan 
and reasonable protection to the United States. 

The New Haven was the first railroad to apply for a loan guaranty 
under the provisions of part V. Other lines seeking Federally guar- 
anteed loans under a program approved by Congress last year are the 
Boston & Maine and the Georgia & Florida Railroads. 


Pennsylvania Company Control 


Division 4 of the Commission by an order in F. D. 20473 and F. D. 
20472, has authorized the Pennsylvania Company, a new corporation 
organized under the laws of the State of Delaware, to acquire control 
of the railroad properties of the existing Pennsylvania Company, a 
Pennsylvania corporation, by the purchase of the assets of the latter 
company by issuance of 2,492,500 shares of $50 par common stock. 

The change from Pennsylvania to Delaware as the State of incorpo- 
ration is expected to result in a saving of approximately $800,000 in 
state corporate taxes. 


Seaboard-Gainesville Midland Control 


By its orders in F. D. 20296 and F. D. 20328, division 4 of the Com- 
mission has authorized the Seaboard Air Line Railroad Company to 
acquire control of the Gainesville Midland Railroad Company through 
ownership of capital stock, and in connection therewith to issue 18,000 
shares of $20 par common stock in payment for the 4,140 shares of 
Gainesville Midland outstanding common. Such authority was issued 
with certain conditions respecting preservation of existing routes and 
channels of trade via the Gainesville Midland. 


D&H Discontinues Talks on Merger With Lackawanna, Erie 


A proposed three-way merger of the Erie, Delaware, Lackawanna & 
Western, and Delaware & Hudson Railroads has been scrapped, but the 
Erie and Lackawanna announced they would discuss the merger of their 
two lines. 

A joint statement by the three carriers here stated ‘‘that under 
present conditions it has not been possible to find a basis for merger that 
would be equitable to the share owners of the three companies. 

The developments were announced on April 13 at a press conference 
held in New York by William White, Delaware & Hudson president; 
Perry M. Shoemaker, Lackawanna president; Paul W. Johnston, Erie 
chairman, and Harry W. Von Willer, Erie president. 








Motor Transportation 


By Wiis J. Lirpman, Editor 


Ex Parte MC-55 
Motor Common Carriers of Property—Routes-Service 


This proceeding, instituted by the Commission by order dated Janu- 
ary 10, 1959 (served March 9, 1959) shapes up as one of the most far- 
reaching rulemaking proceedings instituted since the advent of regula- 
tion. Its purpose is to determine whether existing distinctions between 
regular and irregular route operations should be abolished or changed, 
and whether to liberalize restrictions applicable to both types of op- 


erating authority. The first paragraph of the Commission’s order 
recites : 


There is need for making more definite the services that may be per- 
formed and the operations that may be conducted by motor common carriers 
of property under certificates authorizing operations over regular routes and 
those which may be conducted by motor common carriers of property under 
certificates authorizing operations over irregular routes. It also appears that 
more expeditious and better service to the public may be rendered, more 
efficient and economical operations may be conducted, and safety of operations 
may be promoted through the reduction of highway mileage and the avoidance 
of congested areas, if changes in the regulations and in such certificates were 
made which would allow more freedom of operation with respect to the use 
of routes and highways and in the service that may be rendered... 


Among the proposals set forth in the Commission’s order are the 
following : 

(1) Regular-route carriers would be permitted to operate over any 
routes they choose. However, such carriers would still be expected to 
render reasonable and adequate service at all intermediate and off route 
points. 

(2) Where service between points is authorized through a com- 
bination of two or more authorized routes, service may be performed 
between such points without the necessity of transporting property 
through the points at which the authorized regular routes connect. In 
other words, the necessity of operation through gateway points would be 
eliminated. 

(3) Irregular-route carriers authorized to perform so-called radial 
operations may perform a service between radial points within a base 
territory, over any highway or combination of highways, without the 
requirement of service through the base point. 

(4) Irregular-route carriers would be permitted to operate without 
regard to predetermined geographical or territorial plans or patterns. 
This change would have the effect of eliminating the criteria set forth in 
the leading Brady case (Transportation Activities of Brady Transfer 
and Storage Company, 47 M. C. C. 23) for irregular route operations. 

(5) To require that carriers, where practicable, use the shortest and 
safest routes in performing authorized services and, when practicable, 
avoid congested areas such as large cities, with the object of promoting 
efficiency, economy, and safety of operations. 
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The impact of these proposed changes upon the trucking industry 
is incalculable. Almost every certificate outstanding would be affected 
by one or several of the proposals. Comments or requests for oral hear- 
ing or argument are now due to be filed with the Commission by June 
15, 1959. 


Conversion from Irregular to Regular Route Authority Denied 


In MC-109533 (Sub-No. 9), Overnite Transportation Company Ezx- 
tension—Conversion to Regular Routes, decided March 30, 1959, appli- 
cant sought conversion of its irregular route authority to regular route 
authority. The application was denied as premature because the Com- 
mission, division 1, found that change in the character of applicant’s 
operations (sufficient to warrant approval) had not yet taken place. 
The report contains a discussion of the distinction between regular and 
irregular route operations (citing the Brady case)—the same distinc- 
tions which Ex Parte MC-55 is designed to eliminate. Division 1 stated: 


Applicant relies on the directive in the Brady case, ames, to irregular 
route carriers that they should maintain the irregular route character of their 
operations or, if a de facto conversion to regular route operations tends to 
occur, seek regular route authority. In that decision certain criteria to be 
used in determining the current status of carrier’s operations were set forth 
and discussed. It appears that applicant operates several terminals; that it 
transports a considerable amount of less-than-truckload traffic (but how much 
in relation to truckload traffic is not shown); that it provides service to 
certain shippers which ship goods daily; that, to the extent the operations were 
described, applicant operates over certain routes; and that the carrier which 
had provided the same or similar service prior to 1958 operated over the 
same routes. These factors provide some indication that applicant’s operations 
have developed a degree of regularity sufficient, at least, to have caused appli- 
cant to institute this proceeding in order to obtain a determination of whether 
the character of its service may be changing from that of an irregular to that 
of a regular route carrier. However, we do not believe that the evidence 
before us warrants the conclusion that such a change has, in fact, taken place. 
Applicant serves a great many small shippers located throughout South Caro- 
lina. The fact that, in order to provide them with the service they require, 
applicant makes frequent pickups and deliveries for each, operates frequently 
over the same highways, has established a number of terminals, and transports 
a large percentage of small shipments does not necessarily change the character 
of the service it is providing. It may be, as applicant suggests, that a change 
in the character of its operations is in the process of taking place, and that 
at some later date an application for conversion should be granted. It is 
clear, however, that applicant does not contemplate such a complete change 
in its service in the immediate future. It has indicated that it would refuse 
to surrender its existing irregular route authority and to accept in lieu thereof 
the regular route authority which it seeks here. This appears to constitute 
an admission by applicant that a de facto conversion of its operations has 
not taken place. 


Finance Proceedings 
(1) $272,000 for Intangibles Found Not Unreasonable 
In Docket MC-F-6568, R. C. Motor Lines, Inc.—Control—Cotton 
States Motor Lines, Inc., decided March 6, 1959, the Commission, divi- 


sion 4, approved the acquisition of control by R. C. Motor Lines, Ine. of 
Cotton States through purchase of its capital stock for $280,000. Only 
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$7,524.00 of the total purchase price represented the book value of tangi- 
ble assets. The balance of $272,476 was to be paid for intangibles. In 
justification of the purchase price vendee asserted that under its control, 
a deficit of $35,787 incurred by vendor during the first quarter of 1957 
would have been converted (through a reduction in vendor’s operating 
expenses) to a net income of $16,251. This amount projected over a 
period of twelve months would have resulted in a net income of approxi- 
mately $65,000 before income taxes. Vendee’s profit projection was 
based upon the following operating economies: 


(1) The use of trailers with a greater cubic capacity than those 
utilized by vendor States ($7,599). 

(2) The use of larger pickup and delivery equipment with mobile 
radio units ($2,480). 

(3) The consolidation of terminal operations ($15,285). 

(4) Joint use of sales and general office employees ($13,344). 

(5) Extension of vendee’s more favorable insurance rates to ven- 
dor’s operations ($4,894). 

(6) Savings in unemployment taxes ($1,813). 

(7) Reduction in vendor’s maintenance expenses through the use 
of newer equipment purchased by vendee ($3,958). 


As to these estimates, division 4 stated: 


. . . In view of R. C.’s demonstrated ability to conduct successful and 
profitable operations largely within the same States, it appears that the pros- 
pects of such savings materializing in actual practice are good. In addition 
to the above, R. C. anticipates a substantial increase in Cotton State’s revenues 
reaching a million dollars annually within 3 years. It also points to the very 
favorable interest rate (2 percent) payable on the deferred balance of the 
purchase price, and Cotton States’ substantial loss-carry forward tax credit 
approximating $100,000 which it will be able to apply against future earnings. 

Although the purchase price payable by R. C. is substantial, we do not 
consider it unreasonable in view of the matters previously discussed .. . 


(2) Cancellation of ‘Proviso’ Certificate Removes Jurisdiction to Approve Acquisition 


In a report on further consideration in Docket MC-F-6368, Glen- 
denning Motorways, Inc.—Purchase Superior Service Co., Inc., decided 
March 24, 1959, the Commission considered the question of its juris- 
diction under section 5 to approve the purchase of a ‘‘proviso’’ certifi- 
cate where, subsequent to the division report, the certificate was can- 
celled by state authorities. The matter was before the entire Commission 
(after division 4 had approved the transaction) on a petition which 
notified the Commission for the first time that the ‘‘proviso’’ certificate 
had been revoked. The Commission concluded that without the certifi- 
cate, the vendor ceased to hold any ‘‘properties or franchises’’ as those 
terms are used in section 5. Consequently, the Commission lacked juris- 
diction to approve or deny the transaction. The report contains the 
following discussion of the nature of the second proviso of section 206 (a) 
(1) of the Act and the Commission’s decisions thereunder: 


We have had occasion to consider the nature of the proviso and operations 
thereunder in a number of proceedings. In Baggett Transp. Co—Purchase— 








914 





I. C. C. PRACTITIONERS’ JOURNAL 





Bishop, 36 M. C. C. 659, we stated that the proviso is an exception to the 
general rule prohibiting common carriers by motor vehicle from operating 
in interstate or foreign commerce until they hold a certificate of public con- 
venience and necessity from us that it applies only to those who fall within 
its terms, and then only so long as their operations fit the description of the 
class of carriers to whom it is stated to apply; and that it is ndent on 
the continued concurrence of the following three requirements: (1) that the 
carrier must be lawfully engaged in operation solely within a single State; 
(2) that in such State, there must be a board having the power to grant 
certificates of public convenience and necessity authorizing intrastate opera- 
tions; and (3) that the carrier pe have obtained such a certificate. 

The authority of a carrier operating under the proviso consists of a 
combination of its sngeaceate, certificate and the statute. Commercial Zones 
and Terminal Areas, 54 M. C. C. 21, 102-103. A State commission can termi- 
nate its operations under the proviso b —*- its intrastate certificate. 
Sullivan Transfer & Storage Co. v. Neylon, 66 M. C. C. 348. Its operations 
under the proviso cannot be purchased apart from the supporting, intr intrastate 
ol Pe Adkins—Purchase—Elliott and Ollis, 38 M Cc and 

C. & D. Motor Delivery Co—Purchase—Elliott, 38 M. C. C. 547, $55. if it 
does not have a certificate authorizing transportation in intrastate commerce, 
the proviso is not —_—re to it. Gulf a Motor Frt. Lines, Inc., Com. 
Car. Application, 3 M. C. C. 497, upheld 35 F. Supp. 136. One who does not 
have an intrastate certificate does not have any properties or franchises to 
operate as a motor carrier in interstate or forei ign commerce under the proviso, 
which we may authorize to be purchased. oner Distributing Co., Inc.— 
Purchase—Motorway Frt., 15 M. C. C. 679; Crescent Stages, Inc_—Purchase— 
Mt. Pinson Transfer Co., 35 M. C. * fyi and North Alabama Motor Exp., 
Inc.—Purchase—]ackson, 36 M.C.C. 

Where operations have been SO instituted under the proviso, 
applications under section 5 involving the control of such operations have 
been dismissed for fa of jurisdiction. Tri-State Transit Co. of Louisiana, 
wine 39 M C. 469; Beacon Fast Freight Co., Inc—Purchase— 
Bateman, 39 M. C. C. eo A similar conclusion is required ‘where cancellation 
of the supporting State certificate deprives the holder of a valid carrier status 
under the proviso. The intrastate certificate was the basis for vendor's 
operations in interstate or foreign commerce under the proviso. Its continuing 
validity up to the time of consummation was essential to our jurisdiction 
over the transaction under section 5. 
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0. REGULATION * 
02. Federal Regulation 


02.1 National Transportation Policy 
02.12 Inherent Advantages 


02.12 Forwarders have status as common carriers under sec. 402 of 
Act. As such they are entitled to benefits of National Transportation Policy 
which recognizes and protects their inherent advantages. No. 31006, Eastern 
Central Motor Carriers Assn., Inc. v. Akron, C. & Y. R. Co., .... I. C. C. 
...., 3-5-59, Commission. 


02.2 Interstate G Foreign Commerce 
02.23 Local Part of Through Movement 


02.23 Under sec. 303(b) of Act, transportation by common or con- 
tract barges of commodities in bulk is exempt from Commission regulation. 
However, Commission has jurisdiction of rail portion of interstate operation 
involving in part movement by unregulated water carrier. 43 I. C. C. 231. 

Private carriage cannot be tacked to that of railroads in order to con- 
vert latter’s operation into interstate service. Private carrier is arm of 
owner’s business, which is not true of contract or common carrier. 298 
U. S. 170. 


Here, grain moved across state lines in interstate commerce. It was 
never intended that grain should come to rest at barge terminal; instead, 
there was continuing intention that it should be transported to destinations 
in other states. In these circumstances, it seems clear that Commission’s 
jurisdiction extends to rail operation herein, notwithstanding that it was 
performed exclusively in one state. No. 82254, Osborne McMillan Elevator 
Co. v. Minneapolis, St. P. & S. S. M. R. Co., .... I. C. C. ...., 3-16-59, 
Div. 2. 


04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Transportation Act of 1958, Public Law 85-625, enacted Aug. 12, 
1958, provides in sec. 7(a) thereof, by reference to Bureau of Motor Car- 
riers’ ruling No. 107 of Mar. 19, 1958, that rice is exempt agricultural com- 
modity within meaning of sec. 203(b)(6) of Act when transported in vehicles 
which do not contain any nonexempt articles. I & S M-8418, Rice—Ark. to 
i. @ Me, .... LC. ©. ...0, B-dd-S8, Biv. 3. 


04.02 Animals, Fish & Products 


04.02 Transportation of homing pigeons is subject to regulation. 
53 M. C. C. 223. MC-117650, Constantine Fargnoli Com. Car. App., 3-12-59, 
Div. 1. 


04.1 Incident to Air Transport 
04.10 Generally 


04.10 Traffic applicant now transports and proposes to transport does 
not move under through bills of lading covering both linehaul air movement 
and collection and delivery service. Thus applicant’s operations are not 
incidental to transportation by aircraft within meaning of sec. 203(b) (7a), 
and appropriate authority for continuation of such operations is required. 
MC-71452, Sub 2, W. C. Smith Ext.—General Commodities—Prior or Sub- 
sequent Air Movement, 3-5-59, Div. 1. 





* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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04.5 Terminal Area Operations 
04.52 Motor 


04.52 Finding that particular operation comes within exemption of 
sec. 202(c)(2) of act does not destroy operating right, or limit carrier in 
its operations. It merely removes pickup and delivery service from direct 
regulation of Commission and does not in any way alter certificate of carrier 
performing service. In such situations, terminal carriers are still subject 
to direct regulation with respect to transportation to and from points beyond 
terminal area of defendants. MC-C-2019, Advance Transp. Co. v. E. E. 
Allard, dba Allard Exp., .... 1. C. C. ...., 2-20-59, Div. 3. 


05. Types of Carriage 


05.2 Contract Carriers 
65.22 Assigned Equipment 


05.22 Applicant will devote all of its equipment to shipper’s exclusive 
use and its entire operation will be satisfying of this one shipper’s motor 
transportation requirements. Service proposed and hereafter authorized, 
limited to sole supporting shipper, is that of contract carrier as defined in 
sec. 203(a)(15) of Act, as amended. MC-117175, Schwerman Trucking Co. 
of Texas Cont. Car. App., 3-5-59, Div. 1. 


05.5 Rail Carriers 
05.50 Generally 


05.50 Included within term ‘‘railroad’”’ are “all road in use by common 
carrier operating railroad, whether owned or operated under contract, agree- 
ment, or lease, and also switches, spurs, tracks, terminals and terminal 
facilities of every kind used in transportation of persons or property desig- 
nated herein, including freight depots, yards, and grounds, used or necessary 
in transportation or delivery of any such property.’”’ Transit is nonoperating 
carrier by railroad and, as such, is “‘carrier’’ as term is used in sec. 1(18-20) 
of Act. F. D. 19804, Leelanau Transit Co., et al.—Abandonment—Northport 
Branch, ....I.C.C. ...., 3-16-59, Div. 4. 


05.54 Express Companies 


05.54 Railway express service is distinctive type of service from 
general freight service characterized by expedited and careful handling of 
what usually are comparatively small shipments of considerable value mov- 
ing on premium rates. See 63 M. C. C. 573 and 61 M.C.C. 131. MC-67916, 
Sub 13, New York Central R. Co.—Petition for Modification of Key-Point 
Restrictions in Western District, .... M. C. C. ...., 3-5-59, Div. 1. 


05.9 Private Carriers 
05.93 Goods Purchased & Sold 


05.93 Transportation by applicants of sand and stone in manner indi- 
cated is not in fact movements in furtherance of primary business enterprise 
other than transportation. Applicants actually do no more than advance 
cost and transport commodities from one point to another for supporting 
shippers. It is apparent that buy-and-sell arrangements are no more than 
cloak for obtaining compensation for transportation service performed. 
Compare 76 M. C. C. 124. MC-107513, Sub 3, Geo. M. Reed Ext.—East 
Earl Township, Pa., 2-26-59, Div. 1. 


1. PROCEDURE 
11. Proceedings 
11.0 Declaratory Orders 
11.05 Rates or Charges 


11.05 Commission found that it has authority to make administrative 
determination of justness and reasonableness of motor-carrier rates charged 
on past shipments in 302 I. C. C. 87. MC-C-20385, Sinclair Pipe Line Co. v. 
Transamerican Freight Lines, Inc., .... I. C. C. ...., 2-20-59, Commission. 
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11.8 Reparation 
11.89 Prescribed Rates 


11.89 It is not established with sufficient particularity that difference 
in rate levels has damaged complainant in any specific amounts in doing 
business in past, and since assailed rates are lower than basis prescribed 
in Arkansas Rice case, 219 I. C. C. 5, there is thus no foundation for award 
of oe No. 82142, Jos. Schlitz Brewing Co. v. Missouri Pac. R. Co., 

coe Be Re Ge incsy ee, EN. ©. 


11.9 Limitation of Reparation Actions 
11.92 Beginning of Period 


11.92 In proceeding involving demurrage charges cause of action 
accrues on date cars are released, and action at law by railroads for recovery 
of their charges must be begun within two years from time cause of action 
accrues. See sec. 16(3)(a) of Act. No. 32395, Morton Salt Co. v. Belt Ry. 
Co. of Chicago, .... I. C. C. ...., 3-6-59, Div. 2. 


11.94 Toll of Statute 


11.94 Amendment is not timely filed as to shipments moved on and 
between Feb. 28 and Dec. 27, 1955, since it was made more than six months 
after close of informal proceeding and more than two years after shipments 
moved. Thus, those shipments are barred. No. 82279, Belle City Malleable 
Iron Co. v. Chesapeake & O. Ry. Co., .... I. ©. C. ...., 2-18-59, Div. 3. 


11.94 Sec. 16(3)(g) of Act defines term ‘epannent” as used in that 
section to mean transportation charges in excess of those applicable under 
tariff. There is no allegation by complainants that rates charged were in- 
applicable. Complaints against carriers for recovery of damages not based 
on overcharges must be filed within two years from time cause of action 
accrues, as provided in sec. 16(3)(b), and that is governing period in 
instant proceeding. No. 82271, Sam Finley, Inc. v. Atlantic Coast Line 
Rm. Oe, .... LC. CG. .. 20, Soeee, aay. &. 


13. Pleading 


13.3 Petitions 
18.84 Interpretation 


13.34 Correspondence such as telegram quoted is informal only and 
not binding upon Commission in determination of formal questions. 
MC-4405, Dealers Transit, Inc.—Interpretation of Ctfe, .... M. C. C. 
2-26-59, Div. 1. 


13.7 Amendments 
18.70 Generally 


13.70 Commission is not bound to limit grant of authority to terms of 
application. MC-117175, Schwerman Trucking Co. of Texas Cont. Car. App., 
3-5-59, Div. 1. 


13.9 Withdrawal 
18.90 Generally 


13.90 Under somewhat similar circumstances, when rates under inves- 
tigation had expired but it was indicated that rates would be reestablished 
in future, Commission found that subject matter was not moot and pro- 
ceeded to determination on merits. See 299 I. C. C. 311, and proceedings 
therein cited. Like procedure is here warranted. I & 8S M-11234, 
Thunderbird Transp. Co., Inc., .... I. C. C. ...., 3-20-59, Div. 3 





eS 


i Bd 


a” 
. 


MAY, 1959 919 








14. Process & Notice 


14.2. Upon Applications 
14.21 Defective 


14.21 Applications filed in this format, to transport such commodities 
&s are manufactured or dealt in by a named corporation, are objectional 
because, when published in Federal Register, they do not fairly notify poten- 
tial protestants of commodities involved with sufficient clarity to enable 
them to make determination of their interests in proposal. Accordingly, 
in future, applications filed in this manner will be returned for clarification 
before being accepted for filing. MC-75317, Sub 10, Central Dispatch Inc. 
Ext.—Vt., .... M. C. C. ...., 2-27-59, Div. 1. 


15. Parties 


15.1 Proper Parties 
15.11 Complainants 


15.11 General practice rules applicable in sec. 13(a) proceedings are 
numbers 1.73, which provides for participation as parties without interven- 
tion in investigation proceedings, and in proceedings for issuance of cer- 
tificates of convenience and necessity for abandonment of line of railroad 
or its operation and other specified proceedings, and rule 1.2, which directs 
that Commission’s rules shall be liberally construed to secure just, speedy, 
and inexpensive determination of issues presented. F. D. 20377, Minneapolis 
& St. L. Ry. Co.— Discontinuance of Service—Minneapolis, Minn.-Des Moines, 
Towa, .... I. C. C. ...., 3-16-59, Commission. 


15.13 Applicants 


15.13 Petitioner as transferee is proper party to institute request and 
hence is entitled to modification of ‘‘grandfather’” clause certificates. 66 
M. C. C. 413. MC-118951, M. D. Cressy Co. Inc.—Modification of Ctfe, 
cose SME CG .+ 005 BOSCO, Dev. 1. 


15.16 Protestants 


15.16 Although Poole, under contract with Parkville, has option to 
rurchase these rights, if he desires to do so in future, such purchase must 
be approved by Commission in senarately instituted proceeding. Until this 
occurs, and even then, up until time transaction is consummated by parties, 
Parkville would have reversionary interest in these operating rights. He, 
therefore, is properly party to this nroceeding. MC-111940, Sub 16, Smith's 
Truck Lines Ext.—Silver Springs, N. Y., .... M. C. C. ...., 3-4-59, Div. 1. 


16. Proof 


16.0 Generally 
16.05 Presumptions 


16.05 While petitioner asserts that evidence adduced is representative, 
Commission cannot presume that conditions on routes west of Toledo are 
similar to conditions described east of Toledo, and there is no evidence to 
show that they are similar. MC-67916, Sub 13, New York Central R. Co.— 
Petition for Modification of Key-Point Restrictions in Western District, . 

M. C.C. ...., 8-6-89, Div. 1. 


16.1 Issues 


16.10 Generally 


16.10 I & S M-11234, Fares—Thunderbird Transp. Co., Inc., 
I. C. C. ...., 3-20-59, Div. 3. (Please See 13.90, Same Title). 

16.10 Sec. 3(1) specifically provides that it shall not be construed to 
apply to discrimination, prejudice, or disadvantage to traffic of any other 
carrier and thus is not pertinent to instant complaint between carriers. 
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However, applicability of paragraph (4) of sec. 3, prohibiting discrimination 
in rates, fares, and charges between connecting lines, to situation presented 
will be considered. No. 31907, Great Lakes Ship Owners Assn. v. Akron, 
c @ zm Uh «1. % GS , 3-18-59, Div. 2 

16.10 As to allegation under sec. 3(1) of Act, it is true that com- 
plainant may not raise such an issue in its cwn behalf against defendants. 
Intervening shippers, however, may raise such an issue and tender evidence 
bearing thereon. Act of intervention under Commission’s General Rules of 
Practice is merely convenient and orderly way of considering grievances of 
all parties in one proceeding, rather than requiring filing of numerous indi- 
vidual complaints. Interveners could properly have filed separate complaints 
alleging undue preference and prejudice, and consequently they may by 
their intervention adopt complainant’s allegations as to those issues. In 
prior proceedings interveners have been permitted to pursue issue under 
sec. 3(1) filed in complaint by common carrier against rail-carrier defend- 
ants, and that procedure reflects considered opinion of Commission. See 
287 I. C. C. 611, 619; and 296 I. C. C. 247, 265. No. 32028, Montana W. 
Ry. Co. v. Apache Ry. Co., .... I. C. C. , 2-25-59, Div. 2. 


16.2 Burden of Proof 
16.20 Generally 


16.20 The 71-cent figure is supported only by letters received by 
froponent, Missouri Pac. R. Co., from shipper, Dow Chemical Co., which 
were introduced in evidence. Protestants also introduced letter from same 
shipper, dated about six months earlier, which stated that difference in 
cost was $1.86. Shipper was not available to testify at hearing, and those 
letters, without corroborating evidence, appear to be merely conflicting 
self-serving statements. Since respondents have burden of proving that pro- 
posed reduced rate is just and reasonable and that its establishment would 
not, as alleged by protestants, constitute destructive competitive practice in 
contravention of National Transportation Policy, this question cannot be 
resolved in their favor on evidence. I & S 6768, Magnesium—Velasco, Texas 
to E. St. Louis, Tll., .... I. C. C. , 3-2-59, Div. 2. 


16.23 I & S Proceedings 


16.23 Tariffs of respondent publish currently effective rates and 
charges on freight, all kinds, whether moving in trailer-on-flatcar or in 
conventional boxcar service, and proposed schedules to extent indicated con- 
stitute departure from or change in such rates. While there are certain 
distinguishing features, such as movement of traffic in trailers owned by 
shipper and in tender and acceptance of trailers at rail-carrier loading ramps, 
such variations from services presently available do not provide basis for 
concluding that proposal contemplates rate or charge for new service. Thus, 
burden rests upon respondent to justify proposal as just and reasonable. 
1 & S 7005, All Freight—Cicero, Ill. & Dayton’s Bluff, Minn., .... I. C. C. 

, 3-83-59, Div. 2. 


16.23 Under sec. 216(g) of Act, burden of proof that proposed rate 
is just and reasonable rests with respondent. I & S M-11234, Fares— 
Thunderbird Transp. Co., Inc., .... I. C. C. , 3-20-59, Div. 3. 


16.23 In proceeding of this nature respondent has burden of justify- 
_ es rates. I & S M-11614, Sugar & Metals—Korten Karrier, Inc., 
» , 2-24-59, Div. 2. 


16.24 General secastinstions 


16.24 Statute does not place upon respondent burden of proving just- 
ness and reasonableness of initial rates. I & S M-11502, Beverages— 
Cumberland, Md. to Fla., .... I. C. C. , 3-9-59, Div. 3. 


16.24 There is no burden on respondents in embraced proceeding to 
establish that their rates are just and reasonable, nor would evidence of 
record support finding that they are unlawful. I & S M-8418, Rice—Ark. 
to Ill. & Mo., .... 1. C. C. , 3-11-59, Div. 2. 
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16.29 Burden of Going Forward 


16.29 Burden of proof would be controlling of decision on merits only 
if no substantial evidence were adduced or if evidence were equally balanced, 
and regardless of where burden of proof lies, under sec. 13(a)(1), carrier 
subject to Commission regulation is expected to aid in disposition of pro- 
ceedings to which it is party by making available all pertinent facts within 
its knowledge. There is no showing that carrier has been prejudiced by 
procedure followed. F. D. 20877, Minneapolis & St. L. Ry. Co.—Discon- 
tinuance of Service—Minneapolis, Minn.-Des Moines, Iowa, .... I. C. C. 
‘ , 3-16-59, Commission. 


16.3 Official Notice 
16.33. Public Records 


16.33 Official notice taken of statistical procedures used in waybill 
study. No. 31006, Eastern Central Motor Carriers Assn., Inc. v. Akron, ©. 
& Y. igen C. C. , 3-5-59, Commission. 


16.34 Commission Seeestes 


16.34 Although Schultz is not directly party to considered application, 
official notice may be taken of certificate issued to it by Commission. 
MC-F-6508, Lewis Cartage Ltd.—Pur. (Por.)—P. J. Garvey Carting & Stor- 
age, Inc., .... oe , 3-38-59, Div. 4. 


16.85 Technical Knowledge 


16.35 Specific reference is not made in L. C. Jones case, 62 M. C. C. 
539, 541, to use of loading docks or of ramps of type generally employed 
by automobile transporters for loading and unloading of automobiles and 
trucks. However, Commission may take official notice of fact that such 
equipment is normally essential to this operation. MC-52858, Sub 60, 


Convoy Co. Ext.—Snowmobiles, .... M. C. C. , 3-20-59, Div. 1. 
16.4 Witnesses 


16.40 Competency 


16.40 Witness is traffic manager of Chattanooga Mfrs. Assn., of which 
supporting shipper, Chattanooga Medicine Co., is a member. Association 
Officially represents its members before rate committees and regulatory 
agencies and handles all their traffic and transportation matters, including 
actual routing and billing of their traffic. Witness was authorized to appear 
in behalf of medicine company by its treasurer and thus acts in capacity of 
its traffic manager through shipper’s membership in association. Matters to 
which he testified became known to him in normal course of business. 
Witness was competent to testify as to shipper’s present or future transpor- 
tation requirements. MC-92983, Sub 277, Eldon Miller, Inc. Ext.—Chatta- 
nooga, Tenn., .... M. C. C. , 2-25-59, Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 While it is not affirmatively shown that complainant’s auditor 
had knowledge of facts asserted, statement consists mainly of tariff refer- 
ences and decisions which are matters within knowledge of defendants. 
Relevant facts pertaining to this shipment are not disputed. In these cir- 
cumstances, statement appears to be in substantial accord with provisions 
of rule 1.50. MC-C-2035, Sinclair Pipe Line Co. v. Transamerican Freight 
Lines, Inc., .... I. C. C. , 2-20-59, Commission. 


16.6 Documents 
16.62 Public Records 


16.62 Statements 5-54 and 3-57, cost studies by Commission’s cost 
finding section, are public documents prepared from annual reports of car- 
riers and are regularly issued by Commission. They do not purport to rep- 
resent exact cost of any particular carrier. Their purpose is to provide, 





922 1. C. C. PRACTITIONERS’ JOURNAL 





among other things, general average-cost information which may be useful 
to carriers and others in connection with rate matters, and to provide 
Commission with information on motor-carrier costs for use in its various 
functions. A representative of Commissions’s cost finding section under 
whose supervision statements were prepared explained statistical procedure 
followed in their preparation. Although conclusive weight cannot be given 
to them because of doubts as to representative character of sample traffic 
data to which cost formula was applied, they are relevant in that they show 
average regional and territorial costs, and thus are admissible. Compare 
293 I. C. C. 295-305. Examiner’s ruling on admissibility of evidence is 
a, MC-C-2019, Advance Transp. Co. v. E. E. Allard dba Allard Exp., 
fo as Wee , 2-20-59, Div. 3. 


16.69 Exhibits 


16.69 There is no merit in objections to exhibits 15 and 31, although 
former is not complete and latter is somewhat conflicting in terms. Evidence 
of record supports conclusion that these documents are in fact what they 
purport to be, and that recitals therein are complete and accurate. If any- 
thing, objections to these two exhibits go to weight to be accorded them 
rather than to their admissibility. MC-C-2138, Coastal Tank Lines, Inc. v. 
Pioneer Trucking Corp., .... M. C. C. , 2-27-59, Div. 1. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Respondent moves that certain portions of protestant’s state- 
ment of facts be stricken because their accuracy cannot be verified. This 
objection concerns weight of evidence referred to, rather than its admis- 
sibility. Motion is overruled. I & S M-11614, Sugar & Metals—Korten 
Karrier, Inc., .... I. C. C. , 2-24-59, Div. 2. 


17. Hearing 


17.2 Motions 
17.20 Generally 


17.20 It is contended that certain portions of challenged exhibits are 
argumentative and immaterial. No substantial right is abrogated by ad- 
mission of these exhibits, and motions to strike are overruled. No. 31006, 
Eastern Central Motor Carriers Assn., Inc. v. Akron, C. & Y. R. Co 
. & ©. , 3-5-59, Commission. 


17.20 Board’s failure to rule formally on protestant’s motion to strike 
certain evidence had no real effect on opposing carrier’s procedural or sub- 
stantive rights. By considering in its report evidence against which motion 
was directed board, in effect, overruled protestant’s motion. In order, 
however, to settle procedural question, motion to strike is hereby overruled. 
MC-71452, Sub 2, W. C. Smith Ext.—General Commodities—Prior or Subse- 
quent Air Movement, 3-5-59, Div. 1. 


17.4 Reception of Evidence 
17.48 Rulings 


17.43 Challenged exhibit 21 was properly received for it is still relevant 
and material to show extent of certificate in question, regardless of who is 
actually conducting these operations, and it has been considered in this light. 
MC-C-2133, Coastal Tank Lines, Inc. v. Pioneer Trucking Corp., .... M. C. C. 

, 2-27-59, Div. 1. 


17.43 In absence of necessary underlying records from which infor- 
mation appearing thereon was compiled, exhibit 32 was correctly held by 
examiner to be inadmissible. MC-92983, Sub 286, Eldon Miller, Inc. Ext.— 
Contractors’ Equipment, 3-5-59, Div. 1. 
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17.43 Certain testimony was excluded at hearing because of witness’ 
lack of personal knowledge and failure to show that it was obtained in usual 
course of business. Ruling is sustained. No. 32289, Southwestern Industrial 
Traffic League v. Atchison, T. & 8S. F. Ry. Co., .... I. C. C. , 3-38-59, 
Div. 2. 


17.48 Nonprejudicial Rulings 


17.48 Respondent also moves that Commission waive rule 1.86 of 
General Rules of Practice so that it may submit for first time in its reply 
statement two exhibits, one setting forth tariff citations for rates stated in 
its opening statement, and other stating revenues which certain of proposed 
rates would yield. These exhibits are not prejudicial to protestant. They 
will be admitted in evidence. I & S M-11614, Sugar & Metals—Korten 
Karrier, Inc., .... I. C. C. , 2-24-59, Div. 2. 


17.5 Argumentation 
47.51 When Allowable 


17.51 It is clear that there are no circumstances or issues which justify 
Oral argument, and request therefor is denied. MC-71207, Sub 2, W. H. 
Kilbourne Ext.—Akron, Dorset & Bellevue, Ohio, 2-25-59, Div. 1. 


18. Decisions 


18.3 Exceptions 


18.31 Who May File 


18.31 Association in its notice of intent to protest named Delsea as 
one of its interested member carriers. Although Delsea does hold authority 
to provide service now under consideration, its representative disclaimed any 
interest in this portion of applications. Consequently, under circumstances, 
it does not appear that Association, at this stage of proceeding, has sufficient 
interest in any action now taken in these proceedings to warrant its filing 
cf exceptions to order recommended by examiner insofar as scope of pro- 
posed operations are concerned. MC-107513, Sub 8, Geo. M. Reed Ext.— 
East Earl Township, Pa., 2-26-59, Div. 1. 


18.39 Waiver 


18.39 Evidence does not support grant of authority to transport buses, 
and, though examiner’s recommended grant of authority to transport buses 
was not expected to, grant of authority to transport buses instead of trucks 
was apparently inadvertent error and will be corrected in findings. MC- 
3581, Sub 6, Motor Convoy, Inc. Ext.—Several States, 3-19-59, Div. 1. 


18.4 Final 
18.44 Res Judicata 


18.44 Fact that different conclusions may have been reached in 57 
M. C. C. 790, and in 70 M. C. C. 803 is not controlling. Each case must be 
decided on basis of evidence presented in that proceeding. MC-F-6806 
Northern Haulers Corp.—Pur. (Por.)—Penn Yan Exp., Inc., .... M. C. C. 
, 3-18-59, Div. 4. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Except for broad allegation that shipper testimony would be 
presented, no statement in elaboration thereof was provided or explanation 
made why evidence was not previously presented as required by Rule 
1.01(b) of General Rules of Practice. As stated, procedure followed was as 
suggested by applicants who could have provided shipper evidence through 
use of their verified statements. Proceeding should not now be reopened 
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merely because of their failure to avail themselves of opportunity thus 
presented . Request for further hearing accordingly is denied. MC-F-6612, 
Red Star Exp. Lines of Auburn, Inc.—Pur.—Albert Fillmore, .... M. C. C. 
see, 3-9-59, Div. 4. 

18.57 Order effecting reopening did not limit scope of hearings to cross- 
examination. Further, record does not show any attempt by protestants at 
hearing to adduce evidence in support of their position. Statement, in board’s 
report, that application was assigned for oral hearing solely for purpose of 
cross-examination of witness appears to have been purely inadvertent. Board 
made no such ruling, and from whole record it appears that protestants 
chose not to present evidence at hearing. Accordingly, protestants’ request 
for further hearing is hereby denied. MC-12678, Trailways Travel Bureau 
Corp. Broker App., 3-18-59, Div. 1. 


2. FRANCHISES 
20. Generally 
20.0 Jurisdiction 


20.08 Restriction upon Service 

20.08 Restriction limiting quantum of daily service to such consignees 
as hospitals and physicians, which may on occasion have peak emergency 
demands of shipper products, is contrary to express purpose of proposal it- 
self and hence will not be imposed in findings herein. MC-102799, Sub 2, 
Package Messengers, Inc. Ext.—King of Prussia, Pa., .... M. C. C. ...., 
2-25-59, Div. 1. 

20.08 Need has been shown for proposed service as described in find- 
ings, restricted to shipments having prior or subsequent movement by air- 
craft. MC-71452, Sub 2, W. C. Smith Ext.—General Commodities—Prior or 
Subsequent Air Movement, 3-5-59, Div. 1. 


20.4 Prescriptive (Grandfather) 

20.40 Requisite Proof 

20.40 In circumstances here present, oral testimony pertaining to con- 
sidered operations is sufficient to warrant relief sought. Each witness 
named specified points which have been served. Moreover, Carlson has been 
active in considered operation since before critical ‘‘grandfather’’ date. In 
addition truck driver, being employed both before and after critical period, 
was likewise in some instances able to recall with relative definiteness 
pertinent facts concerning transportation performed by predecessor; and 
shipper witnesses were able to describe considered operations with some 
particularity, because of length of their employment by concerns which they 
represent, nature of their employment, and widespread use and distribution 
of commodities in which they deal. MC-113951, M. D. Cressy Co. Inc.— 
Modification of Ctfe., .... M. C. C. ...., 2-26-59, Div. 1. 


20.43 Continuity of Operations 


20.43 Record is convincing that petitioner and its predecessors were 
engaged in operations as set forth in Appendix A on and prior to June l, 
1935, and have been so engaged continuously since except for authorized 
suspension during war emergency during period 1942-1945. MC-113951, 
M. D. Cressy Co. Inc.—Modification of Ctfe, .... M. C. C. ...., 2-26-59, 
Div. 1. 


20.5 Modification of Grandfather Authority 


20.54 Commodities Authorized 


20.54 Even should Commission agree with applicant’s contention that 
its authority is ambiguous, this would in no way aid its position or lend 
support to its argument that it should be issued in lieu of its present auth- 
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ority certificate containing much broader grant of authority than was in- 
tended to be included in certificate it now holds. MC-52917, Sub 11, Chesa- 
peake Motor Lines, Inc. Ext.—Packinghouse Products from New York, 

M. C. C. , 3-20-59, Commission. 


20.54 Petitioner found entitled to modification of its outstanding 
certificate MC-4405 so as to allow transportation of new buses, in initial 
movements, in driveaway service, from Allentown, Pa. to St. Paul & Min- 
neapolis, Minn., St. Louis, Mo. & Chicago, IIl., over irregular routes. Issu- 
ance of an appropriate amended certificate approved. MC-4405, Dealers 
Transit, Inc. Interpretation of Ctfe, .... M. C. C. , 2-26-59, Div. 1. 


21. Nature & Extent of Gyention: 


21.0 Generally 
21.02 Duplication—Generally 


21.02 To extent that authority granted Southwest herein duplicates 
any heretofore granted to such carrier, authority shall not be construed as 
conferring more than one operating right. MC-16007, Sub 19, Contract 
Freighters, Inc. Ext.—Fertilizer, .... M. C. C. , 3-11-59, Div. 1. 

21.02 Appropriate condition to prevent duplicating operations will be 
incorporated in findings. MC-67916, Sub 13, New York Central R. Co.— 
Petition for Modification of Key-Point Restrictions in Western District, .... 

, 3-5-59, Div. 1. 


21.02 To extent that authority granted in MC-110478, Sub 10, may 
duplicate that presently held by applicant therein, it shall not be construed 
as conferring more than single operating right. MC-110478, Sub 10, Wat- 
kins Trucking, Inc. Ext.—Iowa, 2-27-59, Div. 1. 


21.1 Type of Operation 
21.11 Common Carrier 


21.11 Stated briefly, test of whether person claiming to be motor 
common carrier can actually be considered as such is whether it exercises 
direction and control over motor vehicle operations involved and over persons 
engaged in such operations, and whether he assumes full responsibility to 
public. 48 M. C. C. 327. MC-110563, Sub 9, Coldway Food Exp., Inc. Ext.— 
Eastern Pa., .... M. C. C. , 3-19-59, Div. 1. 


21.2 Dual Operations 
21.22 Common & Contract 


21.22 Operations of applicant under interim permit, as authorized in 
recommended order, would be from and to points entirely different from 
those authorized to be served by applicant as common carrier, and would 
entail no reasonable possibility that services opposed to public interest or 
National Transportation Policy might be rendered by it. Accordingly ap- 
propriate finding under sec. 210 of Act will be made herein. However, 
approval of dual operations at this time should not be construed as any 
waiver of Commission’s right to reconsider this issue at any future date 
should present facts change so as to bring about improper competitive 
situation or result in improper discrimination or preference. MC-1127038, 
Sub 4, Oil Carriers Co. Ext.—Colo., .... M. C. C. , 3-17-59, Div. 1. 


21.22 Commodities authorized to be transported are different in char- 
acter from those described in applicant’s contract carrier authority and will 
be transported on behalf of different shippers. Dual operations will there- 
fore be approved. MC-114569, Sub 19, Shaffer Trucking, Inc. Ext.—La., 
2-26-59, Div. 1. 


21.22 Because of difference in character of commodities involved, ap- 
plicant would not be in position, should authority sought be granted, to serve 
same shippers under such authority and its outstanding contract carrier 
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authority. Accordingly, approval of dual operations which will result by 
finding herein is appropriate. MC-114569, Sub 20, Shaffer Trucking, Inc. 
Ext.—Lyle, Tenn., 3-12-59, Div. 1. 


21.24 Regular & Irregular 


21.24 Defendant is admonished that it must preserve distinction be- 
tween regular and irregular route authority in those operations which are 
conducted by means of tacking or joining grants of authority for purpose of 
performing through transportation. MC-C-2133, Coastal Tank Lines, Inc. v. 
Pioneer Trucking Corp., .... M. C. C. ...., 2-27-59, Div. 1. 


21.3 Routes Operated 
21.30 Generally 


21.30 As regular-route carriers, opposing motor carriers cannot pro- 
vide multiple deliveries where one of destinations is off-route. MO-16007, 
Sub 19, Contract Freighters, Inc. Ext.—Fertilizer, .... M. C. C. ...., 
3-11-59, Div. 1. 


21.4 jJoinder of Authority 


21.40 Generally 


21.40 Right of motor common carrier to tack or combine separate 
grants of authority at common points limited to “the site of’ military 
reservations and by implication, of industrial plants, was recognized in 52 
M. C. C. 248 and 61 M. C. C. 48. Only requirement is that there must be 
point of service common to both operating authorities and physical operation 
must be rendered through such common point, subject to approval of govern- 
ing military or plant officials where such common point is military installa- 


tion or plant site. MC-86188, Sub 33, Northland Petroleum Transport Co. 
Ext.—Paulsboro, N. J., 3-9-59, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Although Commission prefers to couch grant by reference to 
definite boundary description rather than to mileage radius about a point, 
geographical situation is such that mileage radius form appears to be most 
rracticable method. MC-117477, Eureka Distbg. Co. Com. Car. App., 
3-12-59, Div. 1. 


21.50 Grants of authority to serve areas described as lying within 
certain number of miles from given point are not favored. Such territorial 
descriptions lead to confusion, disputes, and present difficulties of interpre- 
tation and enforcement. Applicants will therefore be granted authority to 
serve points in named counties, which embrace area substantially similar to 
that described in application. Grant of authority phrased in this way will 
make for more easily definable destination area than would grant of 
authority to serve points in Wis. within 35 miles of Coon Valley. MC-117470, 
Thelma Frederick & Vernon Burke Com. Car. App., 3-12-59, Div. 1. 


21.50 Applicant seeks authority from two origins in Texas to points 
in three states within 350 miles of either of those two points. Commission 
has expressed reluctance in past to grant authority in this manner, having 
found it leads to undesirable interpretation and administration problems. 
Therefore, except where mileage description about given point is already 
contained in similar authority held by applicant, or where it is inappropriate 
to describe area sought in any other feasible manner, it is more desirable 
to word grants of operating authority in terms of political or natural boun- 
daries or with reference to highways. MC-117175, Schwerman Trucking Co. 
of Texas Cont. Car. App., 3-5-59, Div. 1. 





MAY, 1959 927 





21.51 “To or From” Restrictions 


21.51 Although named camps in New York are all located in Sullivan 
County, grant of authority herein will be specifically restricted to those points 
to protect protestant’s operations to other camp sites in same county. 
MC-46884, Sub 1, Frances Margolies Ext.—Baggage, 3-6-59, Div. 1. 


21.54 Specified Plants 


21.54 Commission is normally reluctant to limit grants of authority to 
motor common carriers to shipper’s plant site. In many situations, however, 
such limitation is required in order that applicant may be granted authority 
to provide needed service and that at same time interest of presently author- 
ized motor carriers providing similar service for other shippers in area may 
be protected. Accordingly, grant of authority as hereinafter described should 
be limited to Fresno plant site as — of origin. MC-4405, Sub 295, Dealers 
Transit, Inc. Ext.—Fresno, Calif., .... M. C. C. » 2- 27- 59, Div. a 

21.54 While common-carrier quente have been limited to plant sites in 
some instances to protect existing carriers authorized to serve other shippers 
in same origin area, there does not appear to be any necessity for such 
restrictions herein. Accordingly, none will be imposed. No. 37578, Sub 17, 
J. W. Trehan, Inc. Ext.—Additional Ohio Origin Points, 3-3-59, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 To extent that defendants are authorized to perform transpor- 
tation services within Chicago commercial zone, any pickup or delivery 
service performed by complainants in connection therewith is part of line- 
haul transportation and must be regarded as performed for linehaul carrier. 
MC-C-2019, Advance Transp. Co. v. E. E. Allard dba Allard Exp., 

5 a , 2-20-59, Div. 3. 


21.58 Commercial Zones—Application 


21.58 Because authority of opposing carrier is limited to points in 
Mo., it cannot serve Kansas City, Kan., even though that point is in Kansas 
City, Mo. commercial zone. See 54 M. C. C. 21, 92, 93 and 96. MOC-92983, 
Sub 310, Eldon Miller, Inc. Ext.—Kansas City, 3-9-59, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 As authority to operate from Minneapolis authorizes service 
from points in Minneapolis-St. Paul commercial zone, as defined by Com- 
mission, origin point specified in findings will be simply ‘‘Minneapolis.” 
MC-117477, Eureka Distbg. Co. Com. Car. App., 3-12-59, Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Shipments which have been rejected by consignee, because of 
damage in transit or for any other reason, may be returned to origin point 
by carrier having them in its possession without specific authority, provided 
charges for such service are included in carrier’s contract with shipper. 
MC-75317, Sub 10, Central Dispatch Inc. Ext.—vVt., .... M. C. C. ...., 
2-27-59, Div. 1. 


21.72 Vehicles proposed to be transported herein are similar in trans- 
portation characterstics to new automobiles and trucks referred to in 
66 M. C. C. 21. They are not particularly heavy units, are loaded and un- 
loaded under their own power, and may be transported in conventional 
flatbed equipment. They may not be transported by opposing heavy haulers. 

Loading dock is ordinary shipping facility and ramp such as that used 
ty automobile transporters, which may be carried with shipment on con- 
ventional flatbed trailer and placed in position for loading and unloading 
and removed without necessity of other equipment, is not “special equip- 
ment” in sense in which that term is applied to operations of heavy haulers. 
MOC-52858, Sub 60, Convoy Co. Ext.—Snowmobiles, .... M. C. C. ...., 
3-20-59, Div. 1. 
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21.78 Substituted Service 


21.78 In authorizing substituted motor for rail service, Commission 
has not countenanced railroads to enter new field but rather to substitute 
more efficient for less efficient means of service. In doing so, key-point 
restrictions have often been imposed at larger points which are economically 
and efficiently served by trains. See 28 M. C. C. 5, at pp. 10 and 11. Such 
restrictions have been removed upon showing that train service which could 
not be efficiently and economically rendered was to be discontinued, and 
property formerly transported in these trains would be carried in more effi- 
cient and economical substituted truck service. MC-67916, Sub 18, New 
York Central R. Co.—Petition for Modification of Key-Point Restrictions in 
Western District, .... M. C. C. ...., 3-5-59, Div. 1. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 Fact that applicant receives incidental charter right mandatory 
under sec. 208(c) of Act is immaterial to issues involved here. Compare 
63 M. C. C. 357, 365. Despite Commission’s legislative recommendations, 
which if enacted would alter law regarding charter rights, until such enact- 
ment, charter rights are incidental to grant of regular route authority and 
sec. 208(c) of Act as presently constituted governs matter. MC-102299, 
Sub 7, Baltimore & A. R. Co. Ext.—Washington, D. C., .... 

3-2-59, Commission. 


22. Commodity Authority 


22.0 Generally 
22.05 “General Commodities” 


22.05 Authorization to transport general commodities, without excep- 
tion, embraces transportation of all property including liquid commodities, 
in bulk. 48 M. C. C. 289. MC-C-2133, Coastal Tank Lines, Inc. v. Pioneer 
Trucking Corp., .... M. C. C. ...., 2-27-59, Div. 1. 


22.5 Semi-Processed Material 
22.54 Industrial Chemicals & Acids 


22.54 Contention that petroleum wax is liquid chemical was specifically 
rejected in 76 M. C. C. 704, now pending before Commission on petition 
for reconsideration. MC-86188, Sub 33, Northland Petroleum Transport Co. 
Ext.—Paulsboro, N. J., 3-9-59, Div. 1. 


22.54 Upon issuance of certificate which will authorize transportation 
of liquid chemicals, in bulk, in tank vehicles, opposing carrier will hold 
appropriate authority to transport caustic soda and silicate of soda. MC- 
107648, Sub 46, St. Johns Motor Exp. Co. Ext.—East Pasco, 3-12-59, Div. 1. 


22.57 Fertilizer 


22.57 Commodity description should be manufactured fertilizer rather 
than ammonium nitrate fertilizer. Latter is included in former and evi- 
dence shows that supporting shipper will need transportation service for 
several types of manufactured fertilizers. MC-16007, Sub 19, Contract 
Freighters, Inc. Ext.—Fertilizer, .... M. C. C. ...., 3-11-59, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.76 Automotive Vehicles & Parts 


22.76 Term “new commercial automobiles’? does not authorize trans- 
portation of new buses. MC-4405, Dealers Transit, Inc. Interpretation of 
Ctfe, .... M. C. C. ...., 2-26-69, Div. 1. 


¢c 
b 
0 
b 
t 
t 
. 
a 
i 
h 
I 
v 
t 
I 
i 
I 
2 





MAY, 1959 929 





22.78 Other Transportation 


22.78 Trailers equipped with electronic, radar, or other scientific in- 
struments are within commodity description “trailers” and can be trans- 
ported by carrier holding unrestricted authority for transportation of trailers. 
62 M. C. C. 325. MC-4405, Sub 295, Dealers Transit, Inc. Ext.—Fresno, 
Onllf., .... M9. C. OC. , 2-27-59, Div. i. 


22.8 Necessaries 
22.81 Manufactured Foods 


22.81 In 74 M. C. C. 679, “frozen food” was found to embrace frozen 
coffee concentrate, which finding obviously must be subsequent to conclusion 
that coffee is food so far as Commission grants of authority are concerned. 
MC-C-2105, R. C. Motor Lines, Inc. v. Penn-Dixie Lines, Inc., .... M. C. C. 

, 3-4-59, Div. 1. 


22.82 Canned or Preserved Foods 


22.82 For many years term “‘canned goods’’ has been used in certifi- 
cates and permits issued by Commission to describe foods which have been 
processed to produce sterile, bacteria-free product which will not ferment 
or otherwise spoil if enclosed in hermetically sealed container, usually a can, 
but permissibly glass container such as a jar, and conceivably similar con- 
tainer made of some other material. Term is understood and accepted in 
trade as identifying method of preservation, and manner of packaging, 
ground roasted coffee in hermetically sealed cans falls within generally 
accepted meaning of term “canned goods.” Coffee goes through roasting 
process which results in bacteria-free product, after which it is placed in 
hermetically sealed container necessary to preserve flavor of ground coffee. 
Roasting not only conditions coffee for consumption but is process for preser- 
vation. Placing ground coffee in hermetically sealed container is required 
to hold it in a fresh state and is necessary for preservation of its flavor. 
Preservation of flavor of coffee is, in essence, preservation of the commodity 
itself. MC-C-2105, R. = — Lines, Inc. v. Penn-Dixie Lines, Inc., .... 

‘ , 8-4-59, Div. 1. 


22.86 Furniture & Furnishings 


22.86 Whether or not purpose of coverings used is to ward off dust 
is not material, for at page 605, in 61 M. C. C. 599, it was found that term 
“uncrated” furniture contemplates transportation of shipments without use 
of containers of any description. MC-73905, Sub 2, Cirilo & Elizabeth 
Fletcher Ext.—Crated Furniture, .... M. C. C. , 2-25-59, Div. 1. 


23. Qualification of Applicant & Peartdense of Operation 


23.0 Generally 
28.01 Substitutions 


23.01 At hearing substituted applicants were present and adduced 
evidence with respect to their own fitness, willingness, and ability to perform 
proposed service. Amendment of application to substitute new applicants 
has no real effect either on issues raised by application nor on opposing 
carriers’ procedural or substantive rights. MC-452, Sub 6, Ethel Rohrbaugh, 
E. L. Border, & Nadine Livelsberger, Executors of Estate of R. S. Border, 
3-13-59, Div. 1. 


23.1 Financial Condition 
23.10 Proof Requisite 


23.10 Applicant’s balance sheet shows earned surplus of $20,182 and 
its profit and loss statement discloses net earnings of $17,769 for first six 
months of 1958. Applicant found financially fit. MC-114569, Sub 19, 
Shaffer Trucking, Inc. Ext.—La., 2-26-59, Div. 1. 
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23.4 Relations with Other Carriers 
23.40 Generally 


23.40 MC-C-2138, Coastal Tank Lines, Inc. v. Pioneer Trucking Corp., 
. M. C. C. ...., 2-27-59, Div. 1. (Please See 28.33). 


28.42 Sec. 5(2) Approval Necessary 


23.52 Transport is wholly owned subsidiary of petitioner and pro- 
ceeding is now pending wherein it seeks authority to purchase operating 
rights held by petitioner. Evidence is not conclusive as to which company 
supervises and controls motor vehicles; and until authority to purchase is 
granted and transaction is consummated, it is incumbent upon petitioner 
to exercise full control and supervision over operation, and it is hereby ad- 
monished to do so. MC-67916, Sub 18, New York Central R. Co.—Petition 
for Modification of Key-Point Restrictions in Western District, .... M. C. C. 
cece, 376-59, Div. 1. 


23.42 Appropriate application has been filed by parties in MC-F-6834, 
Schwerman Trucking Co.—Control—Schwerman Trucking Co. of Texas, for 
approval of Commission of common control or management under sec. 5 of 
Act. In circumstances, permit authorized herein will be subject to condition 


that such application is approved. MC-117175, Schwerman Trucking Co. 
of Texas Cont. Car. App., 3-5-59, Div. 1. 


23.5 Relation to Patron 


23.50 Generally 


23.50 Although “‘buy-and-sell” arrangements engaged in by applicants 
do not constitute private carriage, circumstances disclosed herein do not 
warrant finding that applicants are not fit to conduct operations for which 
public need has been amply demonstrated. Applicants are admonished, 
however, not to engage in any future for-hire operations of like character 
under guise of private carriage. MC-1075138, Sub 8, Geo. M. Reed Ext.— 


East Earl Township, Pa., 2-26-59, Div. 1. 


23.50 Equipment leasing arrangements between shipper and applicant 
is improper; it amounts to subterfuge and is in reality for-hire carriage per- 
formed by applicant. Latter is admonished to discontinue such arrange- 
ments and not to engage in future, in for-hire operations in interstate com- 
merce, without appropriate authority. MC-117589, Geo. H. Shelton Cont. 
Car. App., 3-4-59, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 In view of conclusion that applicant’s proposal herein does not 
contemplate performance of common carriage by it; and fact that present 
operations under its certificate apparently are being conducted in same 
manner, applicant is admonished that it should correct situation so as to 
insure that operations presumably conducted under its operating right, are, 
in fact, actually conducted by it, and not by leasing companies. MOC-110568, 
Sub 9, Coldway Food Exp., Inc. Ext.—Eastern Pa., .... M. C. C. ...., 
2-19-59, Div. 1. 


23.60 Applicant should be aware that Act provides penalties for un- 
authorized operations, and he is admonished to cease such activities. MC- 
117289, R. H. Patch Com. App., 2-25-59, Div. 1. 


23.60 Interstate charter operations performed by applicant under com- 
bination of its existing intrastate and interstate rights, as well as those per- 
formed under lease or so-called “‘borrowing’” of interstate certificate of 
other carriers are unauthorized and unlawful. Interstate traffic may law- 
fully be handled only under appropriate interstate authority, and certificated 
interstate rights may not be leased or “‘borrowed’”’ without express Commis- 
sion approval. Applicant is admonished to discontinue such operations im- 
mediately, and in future it should be certain that all interstate operations 
conducted are clearly within scope of its operating authority. MC-115521, 
Sub 2, Star Bus Lines, Inc. Ext.—Nassau & Suffolk Counties, 2-25-59, Div. 1 
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23.62 Good Faith 


23.62 There is no evidence that applicants were advised or requested 
to discontinue operations beyond scope of authority either by counsel or by 
any representative of this Commission; and on basis of their interpretation of 
term “uncrated,” affirmative evidence is lacking of wilful intent to violate 
Act. Mitigating circumstances are shown by their limited experience in 
motor-carrier operations and their continued representations of belief in 
legality of their operations. MC-73905, Sub 2, Cirilo & Elizabeth Fletcher 
Ext.—Crated Furniture. .... M. C. C. ...., 2-25-59, Div. 1. 


23.63 Reformation 


23.63 Applicant’s unauthorized operations were not result of his 
conscious disobedience of mandates of law. Therefore, while not condoned, 
such unauthorized operations are not proper basis for conclusion that he is 
unfit to perform proposed operation. MO-117650, Constantine Fargno!li Com. 
Car. App., 3-12-59, Div. 1. 


24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Admittedly, carriers authorized to serve all points at which 
shipper has made deliveries in past or expects to make deliveries in future 
are not parties protestant to this proceeding, but this fact alone does not 
excuse applicant from its burden of proving that public need for its service 
exists. MC-30844, Sub 33, Heuer Truck Lines, Inc. Ext.—Ponca City, Okla., 
¢ 0.0.6, Mas Mle Se 000g CoO Ee, Et. i. 


24.01 There must be need established; and burden of establishing need 
for service which other carriers are not willing or able to provide is not 
discharged merely by showing that no other motor carrier opposes appli- 
cation. MC-117383, Sub 1, Jack Johnson Com. Car. App., 3-10-59, Div. 1. 


24.01 In 72 M. C. C. 788, it was held that in cases of this nature an 
integral part of applicant’s burden is to establish, through expert testimony, 
status of commodity sought to be transported. MO-112184, Sub 11, Manfredi 
Motor Transit Co. Ext.—Houston, Texas, .... M. C. C. ...., 2-26-59, Div. 1. 


24.01 Burden of proof is upon applicant seeking certificate to show 
that proposed service is or will be required by present or future public con- 
venience and necessity. In determining issue of public convenience and 
necessity, primary question, in substance, is whether proposed operation will 
serve public demand or need and whether such demand or need may as well 
be met by existing carriers. 


In order to sustain his burden of proof, applicant should present evidence 
concerning composition, manufacture, and use of commodities it seeks to 
transport. 72 M. C. C. 788, 790. MC-929838, Sub 277, Eldon Miller, Inc. 
Ext.—Chattanooga, Tenn., .... M.C.C. ...., 2-25-59, Div. 1. 


24.01 Shippers are not entitled to services of additional carrier, unless 
it can be shown that existing carriers are unable or unwilling to meet their 
reasonable transportation needs. MC-92983, Sub 286, Eldon Miller, Inc. 
Ext.—Contractors’ Equipment, 3-5-59, Div. 1. 


24.01 Obviously, to pinpoint every destination and every gallon to be 
shipped is not possible under circumstances here present, where shipper seeks 
transportation into hitherto undeveloped sales territory. However, in order 
to support finding of public convenience and necessity, evidence is required 
sufficient to establish with reasonable definiteness that enough traffic in 
considered commodities would move to specific destination points or areas 
to establish need for proposed service. MO-92988, Sub 810, Eldon Miller, 
Inc. Ext.—Kansas City, 3-9-59, Div. 1. 
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24.01 Conceding that it is somewhat difficult to obtain testimony of 
trailer owners themselves in support of applications of this nature, certificate 
such as that here sought may not be granted except upon finding that pro- 
posed service is or will be required by present or future public convenience 
and necessity, and burden of establishing need on part of public for service 
proposed rests entirely upon applicant. MC-117289, R. H. Patch Com. Car. 
App., 2-25-59, Div. 1. 


24.01 In applications such as these, burden of proof is upon applicant 
to establish by substantial evidence that there is need for proposed service 
which cannot be satisfied by presently authorized carriers. MC-107648, 
Sub 46, St. Johns Motor Exp. Co. Ext.—East Pasco, 3-12-59, Div. 1. 


To same Effect: 


MO-47336, Sub 11, Eclipse Motor Lines, Inc. Ext.—Hurlock, Md., 
2-25-59, Div. 1. 


MC-108207, Sub 58, Frozen Food Exp. Ext.—Exempt Commodities, 
ove Be Ge OG. oc acy eee, aoe. 2. 


24.01 Self-serving statements of applicant’s president concerning 
receipt of requests for proposed service are insufficient to show that such 
service is required by present or future public convenience and necessity. 
There is no evidence whatever tending to establish inadequacy of existing 
facilities for movement of charter parties within scope of application. Denied 
MC-115521, Sub 2, Star Bus Lines, Inc. Ext.—Nassau & Suffolk Counties, 
2-25-59, Div. 1. 


24.01 While All States professes willingness to participate in interline 
traffic destined to considered states, its failure to file exceptions to recom- 
mended order is indicative of its noninterest in this traffic. MC-110478, 
Sub 9, Watkins Trucking, Inc. Ext.—New England States, 3-12-59, Div. 1. 


24.01 Part of applicant’s burden in cases of this type is establishing 
that existing facilities are inadequate or unsatisfactory to meet shippers’ 
reasonable transportation needs. MC-31438, Sub 11, R. O. Wetz Ext.— 
Ferro Alloys, 3-17-59, Div. 1. 


24.03 Contract Carriage 


24.03 In absence of any offer by existing carriers to provide comparable 
service, there is no alternative but to conclude that application should be 
granted. MC-3083, Sub 29, Armored Motor Service Co. Ext.—Charlotte, 
me Com, .... M. C. C. ...+, 8-86-69, Div. 1. 


24.03 In determining whether issuance of contract carrier authority 
will be consistent with public interest and National Transportation Policy, 
Commission of course must consider criteria set forth in sec. 209(b) of Act, 
as amended. MC-109501, Sub 4, Calhoun Trucking Corp. Ext.—Trenton, 
The Og ccs Mee Gp GC. 200 0g BE t°Oe, Di. A. 


24.03 In determining whether issuance of permit under sec. 209 of 
Act, as amended Aug. 22, 1957, is consistent with public interest and Na- 
tional Transportation Policy, Commission must consider among other things, 
effect which granting permit would have upon services of existing carriers. 
Fact that service proposed by each applicant is that of contract carrier does 
not eliminate necessity of determining whether existing transportation serv- 
ice, even though common carriage, can meet supporting shipper’s reasonable 
transportation needs. MC-71207, Sub 2, W. H. Kilbourne Ext.— 
Dorset & Bellevue, Ohio, 2-25-59, Div. 1. 


24.03 Sec. 209(b) of Act, as amended, requires the Commission in de- 
termining whether application for contract carrier authority should be granted 
to consider, among other things: ‘‘* * * The number of shippers to be served 
by applicant, the nature of service proposed, effect which granting permit 
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would have upon services of protesting carriers and effect which denying 
permit would have upon applicant and for its shipper and changing character 
of that shipper’s requirements.” 


Considering all of above criteria, this record does not warrant grant 
of authority to applicant. MC-114250, Sub 2, Eugene Luisi Ext.—Wash., 
3-17-59, Div. 1. 


24.03 Evidence does not establish that proposed service would be 
different in any marked respect from that afforded by protestant; that ship- 
per or applicant would be materially affected by denial of application; that 
shipper’s ability to obtain adequate transportation for its products would be 
impaired; or that any changing requirements on part of shipper require 
authorization of proposed service. In circumstances, applicant has not sus- 
tained its burden of proof and application must be denied. MC-112184, 
Sub 11, Manfredi Motor Transit Co. Ext.—Houston, Texas, .... M. C. C. 
+, 2-26-59, Div. 1. 


24.03 Even though existing carriers are common carriers and applicant 
proposes to serve supporting shippers as contract carrier, it does not follow 
that former cannot provide same type of service which shippers require. 
Sec. 209(b) of Act, as amended, requires that in determining whether appli- 
cation for contract carrier authority should be granted, Commission consider, 
among other things, effect which grant of authority would have upon opera- 
tions of opposing carriers. Here opposing carriers, although common car- 
riers, offer transportation service which is in no material respect different 
from that proposed by applicants, and it appears that their service would be 
equally responsive to needs of supporting shippers. Denied. MC-452, Sub 6, 
Ethel Rohrbaugh, E. L. Border, & Nadine Livelsberger, Executors of Estate 
of R. S. Border, 3-13-59, Div. 1. 


24.03 Evidence fails to show that shipper actually requires personal- 
ized service of contract carrier or that type of service desired and proposed 
is in any way materially different from services of common carriers gen- 
erally. MC-117539, Geo. H. Shelton Cont. Car. App., 3-4-59, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Obviously it is not possible, in requesting transportation for new 
product to pinpoint every possible destination and every gallon to be shipped; 
but in order to support finding of public convenience and necessity, it is 
requisite that there be evidence sufficient to establish, with reasonable 
definiteness, that sufficient traffic will move to specific destination points or 
areas to warrant granting of blanket authority sought. MO-92983, Sub 277, 
Eldon Miller, Inc. Ext.—Chattanooga, Tenn., .... M. C. C. ...., 2-25-59, 
Div. 1. 


24.11 Preference or Desire 


24.11 Old Dominion and Blue and Gray have furnished expeditious 
and reliable service as delivering carriers, and mere desire of shippers for 
single-line service does not seem to afford valid basis for terminating their 
participation in traffic. MC-4941, Sub 7, Quinn Freight Lines, Inc. Ext.— 
Cheatham Annex, Va., 3-12-59, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Where existing motor carriers are available to perform desired 
service, another carrier will not be authorized until service of present car- 
riers has been tried and found wanting in some material respect. MC-55811, 
Sub 42, Craig Trucking, Inc. Ext.—Cincinnati & Columbus, Ohio, 3-4-59, 
Div. 1. 


934 I. C. C. PRACTITIONERS’ JOURNAL 





24.15 Enlarged Patron Market 


24.15 Motor carrier service will permit shippers to expand their sales 
territories. Permit granted. MC-110478, Sub 10, Watkins Trucking, Inc. 
Ext.—-Iowa, 2-27-59, Div. 1. 


24.16 Commercial Competition 


24.16 While exceptant may have interest in this proceeding because it 
may possibly result in increased competition for its member banks, such 
potentialities are not sufficiently related to issues herein to be entitled to 
much weight. MC-3083, Sub 29, Armored Motor Service Co. Ext.—Char- 
bette, N.C.,....+ B.C. CC. 2.22, S=B6-69, Div. 1. 


24.16 To compete effectively, shipper must be assured of availability 
of dependable and rapid motor transportation which applicant can provide. 
MC-114569, Sub 20, Shaffer Trucking, Inc. Ext.—Lyle, Tenn., 3-12-59, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Mere fact that applicant has performed some unauthorized 
operations in past, allegedly in order to provide trailer owners with service 
required, is not convincing of any real and substantial need on part of public 
for additional service proposed. MC-117289, R. H. Patch Com. Car. App., 
2-25-59, Div. 1. 

24.17 Applicant conducted operations under color of right and evi- 
dence of such operations is entitled under circumstances to consideration. 
MC-71452, Sub 2, W. C. Smith Ext.—General Commodities—Prior or Subse- 
quent Air Movement, 3-5-59, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Applicants have satisfactorily provided such service under tem- 
porary authority; and it appears that if shipper is to maintain its competitive 
position, it must continue to have applicants’ services available. MC-16007, 
Sub 19, Contract Freighters, Inc. Ext.—Fertilizer, .... M. C. C. ...., 
3-11-59, Div. 1. 


24.18 Fact that applicant has satisfactorily served shipper to some of 
points here involved under temporary authority, and that it is regularly 
serving points in Miss., considered. Shipper understandably wishes to retain 
and extend such service to meet its need. MC-111159, Sub 58, Miller Trans- 
porters, Ltd. Ext.—Asphalt, 3-18-59, Div. 1. 


24.2 Traffic Available 
24.25 New or Increased Traffic 


24.2 In absence of compelling circumstances, as here, grants of 


authority are not normally limited to subdivided category or specific type or 
types of specific commodity such as trailers, particularly where shipper to 
be served produces various kinds. To do so would necessitate filing of new 
application for additional authority each time general producer of trailers, 
such as Fruehauf, manufactures new type thereof at particular point. Appli- 
cant presently holds broad authority for transportation of trailers, and to 
enable it to provide complete service for shipper, grant of authority herein 
will not be limited to transportation of particular type of trailer presently 
produced by shipper at its Fresno plant. MC-4405, Sub 295, Dealers Transit, 
Inc. Ext.—Fresno, Calif., .... M. C. C. ...., 2-27-59, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 
24.30 There is not sufficient evidence in record to justify finding 
proposed by applicant that existing rate constitutes embargo on traffic in- 


volved, and it will not be considered further. MC-11207, Sub 194, Deaton 
Truck Line, Inc. Ext.—Ark., 3-12-59, Div. 1. 


Pet Ur Marta a I HS 
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24.4 Adequacy of Facilities 


24.40 Generally 


24.40 In granting or denying applications for certificates it is rec- 
ognized that Commission has very wide administrative discretion. While 
not bound by any formula in making such determinations, inadequacy of 
existing facilities has been generally accepted as basic factor to be con- 
sidered. MC-52917, Sub 11, Chesapeake Motor Lines, Inc. Ext.—Packing- 
house Products from New York, .... M. C. C. ...., 3-20-59, Commission. 


24.42 Motor Truck Equipment 


24.42 Protestants have substantial amount of equipment, including 
trailers with requisite 112-inch inside height, available for movement of 
containers, and they appear to be able to transport all such traffic efficiently. 
MC-114250, Sub 2, Eugene Luisi Ext.—Wash., 3-17-59, Div. 1. 


24.42 Fact that applicant has two vehicles, which, in some respects, are 
superior to equipment operated by protestants, is not sufficient grounds upon 
which to base grant of authority. MC-107643, Sub 49, St. Johns Motor Exp. 
Co. Ext.—Glue, 2-27-59, Div. 1. 


24.5 Adequate Amount of Service 
24.53 Railroad 


24.53 While rail service is available and will continue to be utilized ex- 
tensively by supporting shippers, such service is not altogether responsive 
to shipper’s requirements in that substantial portion of its customers are 
not located on rail facilities. MCO-16007, Sub 19, Contract Freighters, Inc. 
Ext.—Fertilizer, .... M.C.C. ...., 3-11-59, Div. 1. 


24.53 Rail service has not proven satisfactory to meet all of shipper’s 
transportation needs because some of its customers are not located on rail 
sidings and many are unable to accept large volume shipments. MC-37578, 
Sub 17, J. W. Trehan, Inc, Ext.—Additional Ohio Origin Points, 3-3-59, 
Div. 1. 


24.53 Although rail service has afforded shippers adequate trans- 
portation to extent utilized, it is not adequate to meet all of shippers’ 
reasonable requirements, particularly with respect to their needs for off-rail 
and job-site deliveries. MC-110478, Sub 10, Watkins Trucking, Inc. Ext.— 
Iowa, 2-27-59, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Few delays cited by shipper in connection with existing car- 
rier’s service were infrequent and no complaint was made to carrier on 
those occasions. Also shipper did not attempt to use other available motor 
carrier service at time. Therefore, evidence fails to show any material in- 
adequacy in existing service. MC-109501, Sub 4, Calhoun Trucking Corp. 
Ext.—Trenton, N. J., .... M. C. C. ...., 2-27-59, Div. 1. 

24.55 No evidence was presented showing connecting carriers’ 
ability or desire to serve shipper. Accordingly, available authorized motor 
carrier service is not adequate to meet shipper’s needs, and grants of 
authority herein should have no material adverse effect upon operations or 
revenues of existing carriers. MC-16007, Sub 19, Contract Freighters, Inc. 
Ext.—Fertilizer, .... M. C. C. ...., 3-11-59, Div. 1. 


24.55 Service of available carriers is reasonably adequate to handle 
shippers’ present volume of traffic to Ark. points. It is not significant that 
protestants’ participation in this traffic has been negligible, in view of 
limited volume that has been shipped. MC-11207, Sub 194, Deaton Truck Line, 
Inc. Ext.—Ark., 3-12-59, Div. 1. 

24.55 Before existing service is found to be inadequate, there must 
be convincing showing of shortcomings of presently authorized carriers. 
MC-77129, Sub 4, R. H. Puffer Ext—Malt Beverages from Newark, N. J., 
3-16-59, Div. 1. 
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24.6 Adequate Quality of Service 
24.61 Agricultural Products 


24.61 Rail service requires unloading and supplemental motor trans- 
portion to shipper’s warehouses or to farms which shipper finds both costly 
and inconvenient. Moreover, this service cannot provide growing demand for 
multiple deliveries of bulk and packaged shipments moving directly to farms. 
MC-117470, Thelma Frederick & Vernon Burke Com. Car. App., 3-12-59, 
Div. 1. 


24.68 Necessaries 


24.68 One occasion where difficulties were encountered clearly does 
not establish Welch’s service to be inadequate. MC-77129, Sub 4, R. H. 
Puffer Ext.—Malt Beverages from Newark, N. J., 3-16-59, Div. 1. 

24.68 While supporting shipper now uses rail service for all traffic 
destined to Idaho, such service does not adequately meet important part of 
its transportation requirements, particularly where customers are not 
located on rail sidings, where mutiple deliveries are required, and where 
expedited and more flexible service is required. 


Shipper requires expeditous deliveries both because of perishable 
nature of commodities and because of competitive nature of business. While 
rail carriers provide third morning delivery to Pocatello, applicant’s motor 
service will provide second morning delivery to that point. MO-111812, 
Sub 51, Midwest Coast Transport, Inc. Ext.—Idaho, 2-26-59, Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 There is no reason to grant single-line authority to replace 
joint-line operations which provide reasonably satisfactory service with 
little or no loss in efficiency. MC-4941, Sub 7, Quinn Freight Lines, Inc. 
Ext.—Cheatham Annex, Va., 3-12-59, Div. 1. 

24.70 Shippers are not entitled as matter of right to single-line motor 
carrier service between all points from and to which traffic might move. 
MC-452, Sub 6, Ethel Rohrbaugh, E. L. Border, & Nadine Livelsberger, 
Executors of Estate of R. S. Border, 3-13-59, Div. 1. 


24.71 Requisite Proof 


24.71 In absence of showing that existing joint-line service is ma- 
terially inadequate to meet shipper’s reasonable transportation requirements, 
record will not support grant of authority requested. MO-47336, Sub 11, 
Eclipse Motor Lines, Inc. Ext.—Hurlock, Md., 2-25-59, Div. 1. 

24.71 Shippers are not entitled to single-line service merely because 
it would better suit applicant carrier’s convenience or satisfy shippers’ pref- 
erence; and application whose purpose is primarily establishment of new 
single-line service cannot be granted consistently with public interest unless 
it be shown that there is material inadequacy in existing joint-line services 
which will be reduced or eliminated by institution of single-line service. 
64 M. C. C. 391. MC-76564, Sub 58, Hill Lines, Inc. Ext.—Dallas, Texas, 
ccs Me Oe UO. ova ig COREE, Dae Ee 


25. Alternate Routes or Gateways 


25.0 Generally 
25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 
De Camp Bus Lines, MC-109312, Sub 26, Clifton, N. J., 2-26-59. 


Mercury Freight Lines, Inc., MC-113528, Sub 5, Alternate & Other Routes 
(Ala., Fla.) 2-4-59. 
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25.3 Improved Operations 
25.31 Shorter Route 


25.31 Public interest will best be served by permitting applicant to 
criginate shipments at Mobile and make pickups at Stockton on its way to 
Birmingham. Since it already has authority to operate over another route 
between Mobile and Birmingham, this operation will have effect merely of 
permitting it to perform existing service in more efficient manner. MOCO- 
113528, Sub 5, Mercury Freight Lines, Inc. Ext.—Alternate & Other Routes, 
3-4-59, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.40 Generally 


26.40 Proof of operating economy alone is insufficient to sustain 
applicant’s burden of proving existence of public convenience and necessity 
where new service would result from authority sought. MO-52917, Sub 11, 
ren Motor Lines, Inc. Ext.—Packinghouse Products from New York, 

: oo , 3-20-59, Commission. 


26.6 Competition 
26.60 Generally 


26.60 Railroad or its affiliates shall not be authorized to engage in 
motor carrier operations, as such, unless it can be shown that such operations 
will not unduly restrain competition. Here, although applicant is railroad 
it does not transport passengers by rail. It has held independent motor- 
carrier authority for transportation of passengers for many years, and 
there is no evidence of record that such operations have been adverse to 
public interest. Moreover, in some respects authority granted herein is 
mere extension of such operations. Accordingly, grant of authority here 
will not unduly restrain competition or otherwise be contrary to public 
interest. MC-102299, Sub 7, Baltimore & A. R. Co. Ext.—Washington, 
Bs Ey cece Es Ge Se , 3-2-59, Commission. 


26.7 Effect Upon Other Carriers 

26.70 Generally 

26.70 Fact that applicants are established as furniture haulers in 
area and propose to offer only more complete service without territorial 
expansion has been considered in determining ultimate effect of grant on 
existing carriers. There is no showing that protestants will be affected to 
any material degree by authority hereinafter granted. MC-73905, Sub 2, 
Cirillo & Elizabeth Fletcher Ext.—Crated Furniture, .... M. C. C. ...., 
2-25-59, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 In order to foster sound transportation system, existing motor 
carriers should normally be afforded right to transport all traffic which 
they can adequately and economically handle before additional competitive 
service is authorized. MC-71207, Sub 2, W. H. Kilbourne Ext.—Akron, 
Dorset & Bellevue, Ohio, 2-25-59, Div. 1. 


To Same Effect: 

MC-117473, C. E. Arndt Com. Car. App., 3-4-59, Div. 1. 

MC-114250, Sub 2, Eugene Luisi Ext.—Wash., 3-17-59, Div. 1. 
an Sub 58, Miller Transporters, Ltd. Ext.—Asphalt, 3-18-59, 


seneeninn, Geo. H. Shelton Cont. Car. App., 3-4-59, Div. 1. 


MC-111940, Sub 16, Smith’s Truck Lines Ext.—Silver Springs, N. Y., 
oe oe Se , 3-4-59, Div. 1. 





938 I. C. C. PRACTITIONERS’ JOURNAL 





26.76 Rail Carriers 


26.76 While some of traffic now handled by rail will be diverted to 
applicant if instant application is approved, withholding needed service from 
shipper solely for purpose of preventing diversion of traffic from rail carriers 
who are not adequately meeting certain vital aspects of shipper’s reasonable 
transportation requirements is not justified. MC-116038, Sub 7, Northern 
Motor Carriers, Inc. Ext.—Pig Iron, 2-26-59, Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 Failure of general commodities carriers to oppose application 
affords some indication that they are not interested in providing service and 
will not be affected by grant of authority herein. MC-52858, Sub 60, 
Convoy Co. Ext.—Snowmobiles, .... M. C. C. , 3-20-59, Div. 1. 

26.79 In absence of opposition of other authorized motor carriers it 
may not be concluded that they are either ready, willing, or able to provide 
service comparable to that here proposed. MO-117650, Constantine Fargnoli 
Com. Car. App., 3-12-59, Div. 1. 

26.79 Deficiency of instant record is not cured merely by reason of 
fact that only single protestant is shown to be in position to perform any 
part of service for which grant of authority is sought. MC-92988, Eldon 
Miller, Inc. Ext.—Chattanooga, Tenn., .... M. C. C. , 2-25-59, Div. 1. 

26.79 Mere fact that carrier providing service does not oppose appli- 
cation does not relieve applicant of his burden of establishing that that phase 
of existing service is inadequate. MC-31488, Sub 11, R. O. Wetz Ext.— 
Ferro Alloys, 3-17-59, Div. 1 


27. Disposition of Applications 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1, unless otherwise stated: 
Baltimore & A. R. Co., MC-102299, Sub 7, Washington, D. C., .... M. C. C. 
. 2+, 3-2-59, Commission. Prior report, 76 M. C. C. 727, affirmed. 
27.22 Denied 
27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


Star Bus —. Inc., MC-115521, Sub 2, Nassau & Suffolk Counties (N. Y.), 
2-25-59. 


27.3. Motor Truck Common Carrier Operations 
27.81 Granted 


27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1: 


Alabama Tank Lines, Inc., MC-116387, Sub 12, McIntosh, Ala., .... M. C. C. 
a -59. 


Colonial Refrigerated Transp., Inc., MC-115841, Sub 7, Bakery Goods, 
2-26-59. 
Canned Goods, Sub 14, 2-26-59 (embraced in Sub 7). 
Del., Sub 8, 2-26-59 (embraced in Sub 7). 


Tenn., — Sub 90, 2-26-59 (embraced in MC-115841, 
Sub 7). 


Convoy Co., MC-52858, Sub 60, Snowmobiles, .... M. C. C. , 3-20-59. 
Daily Exp., Inc., MC-117574, Sub 31, Sericite, 3-5-59. 
Dealers Transit Inc., MC-4405, Sub 295, Fresno, Calif., 
2-27-59. 
Eureka Distbg. Co., MC-117477, Com. Car. App., 3-12-59. 
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27.31 Granted (Continued) 
Fargnoli, Constantine, MC-117650, Com. Car. App., 3-12-59. 


Fletcher, Cirilo & Elizabeth, MC-73905, Sub 2, Crated Furniture, 
=. o.. ©. , 2-25-59. Prior report, 9-23- 58, reversed. 


Frederick, Thelma, & Vernon Burke, MC-117470, Com. Car. App., 3-12-59. 


Hearin Tank Lines, Inc., MC-112497, Sub 108, McIntosh, Ala., .... M. C. C. 
, 3-17-59 (embraced in MC-116387, Sub 12). 

a Lines, Inc., MC-113708, Sub 3, Specified Commodities, 

Margolies, Frances, MC-46384, Sub 1, Baggage, 3-6-59. 

Midwest Coast Transport, Inc., MC-111812, Sub 51, Idaho, 2-26-59. 

Miller Transporters, Ltd., MC-111159, Sub 58, Asphalt, 3-18-59. 

Motor Convoy, Inc., MC-3581, Sub 6, Several States, 3-19-59. 

Northern Motor Carriers, Inc., MC-116038, Sub 7, Pig Iron, 2-26-59. 

Reed, Geo. M., MC-107513, Sub 3, E. Earl Township, Pa., 2-26-59. 


Sauder, E. W., MC-117096, Com. Car. App., 2-26-59 (embraced in MC-107513, 
Sub 3). 


Shaffer Trucking, Inc., MC-114569, Sub 19, La., 2-26-59. 
Lyle, Tenn., Sub 20, 3-12-59. 


Smith, W. C., MC-71452, Sub 2, General Commodities—Prior or Subsequent 
Air Movement, 3-5-59. 


Smith’s Truck Lines, MC-11940, Sub 16, Silver Springs, N. Y., .... M. C. C. 
‘ , 3-4-59. Prior report, 7-17-58, modified. 

Southwest Freight Lines, Inc., MC-29566, Sub 54, Fertilizer, .... M. C. C. 
, , 3-11-59 (embraced in MC-16007, Sub 19). 

Sternberger Motor Corp., MC-46219, Sub 2, Furniture, 2-26-59. 


Trehan, Inc., J. W., MC-37578, Sub 17, Additional Ohio Origin Points, 3-3-59. 

Weaver, C. M., MC-117097, Com. Car. App., 2-26-59 (embraced in MC- 
107513, Sub 3). 

Weaver, Mervin, MC-117095, Com. Car. App., 2-26-59 (embraced in MC- 
107513, Sub 3). 


27.382 Denied 
27.32 Applications by Motor Truck Common Carriers for New or 
Extended Operations Denied by Div. 1, unless otherwise stated: 

A. & H. Truck Line, Inc., MC-2962, Sub 20, Specified Commodities, 2-20-59. 
ae Phoenix Exp., Inc., MC-110264, Sub 12, Dallas, Ft. Worth, 
M. C. C. , 3- 12- 59 (embraced in MC- 76564, Sub 58). 

araét, C. E., MC- 117473, Com. Car. App., 3-4-59. 


Chesapeake Motor Lines, Inc., MC-52917, Sub 11, Packinghouse Products 
from New York, M. C. C. , 8-2 0-59, Commission. Prior report, 
64 M. C. C. 748, affirmed. ‘Additional prior report, 74 M. C. C. 667. 


Coldway Food Exp., Inc., MC-110563, Sub 9, Eastern Pa., 
3-19-59. 

Craig Trucking, Inc., MC-55811, Sub 42, Cincinnati & Columbus, Ohio, 
3-4-59. 

Deaton Truck Line, Inc., MC-11207, Sub 194, Ark., 3-12-59. 

Eclipse Motor Lines, Inc., MC-47336, Sub 11, Hurlock, Md., 2-25-59. 


Frozen Food ee MC-108207, Sub 58, Exempt Commodities, .... M. C. C. 
Heuer "Truck Lines, Inc., MC-30844, Sub 33, Ponca City, Okla., .... M. C.C. 
Hill Lines, Tne, MC-76564, Sub 58, Dallas, Texas, .... M. C. C. 
ielaaben Saath MC-117383, Sub 1, Com. Car. App., 3-10-59. 
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27.82 Denied (Continued) 

Lewis Cartage Ltd., MC-116600, Com. Car. App., .... M. C. C. , 3-3-59, 
Div. 4 (embraced in MC-F-6508). 

Miller, Inc., Eldon, MC-92988, Sub 277, Chattanooga, Tenn., .... M. C. C. 
‘ -59. 


Contractors’ Equipment, Sub 286, 3-5-59. 

Kansas City (Mo.), Sub 310, 3-9-59. 
Patch, R. H., MC-117289, Com. Car. App., 2-25-59. 
Puffer, R. H., MC-77129, Sub 4, Malt Beverages from Newark, N. J., 3-16-59. 
Quinn Freight Lines, Inc., MC-4941, Sub 7, Cheatham Annex, Va., 3-12-59. 


Refrigerated Food Exp., Inc., MC-113843, Sub 24, Cheatham Annex, Va., 
3-12-59 (embraced in MC-4941, Sub 7). 


St. Johns Motor Exp. Co., MC-107643, Sub 46, E. Pasco (Wash.), 3-12-59. 
Glue, Sub 49, 2- 27-59. 


Silicate of Soda, Sub 47, 3-12-59 (embraced in Sub 46). 
Wetz, R. O., MC-31438, Sub 11, Ferro Alloys, 3-17-59. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


Armored Motor Service Co., MC-3083, Sub 29, Charlotte, N. Car., .. 
Mm. ©. &.. cccse BO 59 (now entitled Weils Fargo Armored Service 


Corp.). 
Baker, Harold, MC-101093, Sub 10, Iowa, 2-27-59 (embraced in MC-110478, 


Sub 10) 
Central Dispatch, Inc., MC-75317, Sub 10, Vt., . ~ ©. 
Contract Freighters, Inc., MC-16007, Sub 19, Fertilizer, .... 
3-11-59. 


Hall, J. B., & Geo. W. Monroe, MC-117194, Cont. Car. App., 2-25-59. 
Oil Carriers Co., MC-112703, Sub 4, Colo., .... M.C. C. » 38-17-59. 
Package Messengers, Inc., MC-102799, Sub 2, King of Prussia, Pa., .... 

M. C. C. , 2-25-59. 
Schwerman Trucking Co. of Texas, MC-117175, Cont. Car. App., 3-5-59. 
Watkins Trucking, Inc., MC-110478, Sub 10, Iowa, 2-27-59. 

New England States, Sub 9, 3-12-59. 

Wells Fargo Armored Service Corp. (See Armored Motor Service). 
Western Lines, MC-110814, Sub 5, El Dorado, Ark., .... 

3-11-59 (embraced in MC-i16007, Sub 19). 
27.42 Denied 

27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 
Blackwood, F. S., MC-35893, Sub 2, Akron, Dorset & Bellevue, Ohio, 2-25-59 

(embraced in MC-71207, Sub 2). 
Calhoun baer! Corp., MC-109501, Sub 4, Trenton, N. J., .... M. C. C. 
Kilbourne, W. H., MC-71207, Sub 2, Akron, Dorset & Bellevue, Ohio, 2-25-59. 
Luisi, Eugene, MC-114250, Sub 2, Wash., 3-17-59. 
are Motor Transit Co., MC-112184, Sub 11, Houston, Texas, 

> > ©. » 2-26-59. 

casita Petroleum Transport Co., MC-86188, Sub 88, Paulsboro, N. J., 
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27.42 Denied (Continued) 


Rohrbaugh, Ethel; E. L. Border & Nadine Livelsberger, Executors of Estate 
of R. S. Border, MC-452, Sub 6, 3-13-59 (now retitled W. M. Rohrbaugh 
& J. E. Livelsberger Ext.—Ga.). 


Shelton, Geo. H., MC-117539, Cont. Car. App., 3-4-59. 
27.7 Brokerage 


27.71 Granted 
27.71 Applications for Brokers’ Licenses Granted by Div. 1: 
Trailways Travel Bureau Corp., MC-12678, Broker App., 3-18-59. 


28. Transfer, Modification or Revocation 


28.1 Transfer 
28.10 Generally 


28.10 Since Commission’s jurisdiction under sec. 5 of Act relates to 
transactions between carriers and inasmuch as neither transferee nor Ex- 
cursion is carrier as defined in sec. 5(13) of Act, instant application, insofar 
as it seeks authority for transfer of Excursion’s ship, pier equipment, and 
lease to transferee will be dismissed. 


Transfer to Wilson Line of Washington, Inc., of portion of fifth amended 
certificate dated May 1, 1958, issued in W-504 to Wilson Line Operating 
Company, approved. Application for authority for Wilson Line of Washing- 
ton, Inc., to purchase floating equipment and other property of Wilson Ex- 
cursion Lines, Inc., dismissed. F. D. 20511, Wilson Line Operating Co.— 
Ctfe Transfer—Wilson Line of Washington, Inc., 3-4-58, Div. 4. 


28.2 Modification 
28.23 Remove Restrictions 


28.23 Petitioner’s certificate of public convenience and necessity modi- 
fied by elimination of specified key points with respect to certain commodities 
moving in railway express and baggage service. Issuance of amended certifi- 
cate approved upon compliance by petitioner and Railway Exp. Agency with 
certain conditions. Prior reports, 58 M. C. C. 373; and 62 M. C. C. 892. 
MC-67916, Sub 18, New York Central R. Co.—Petition for Modification of 
Key-Point Restrictions in Western District, .... M. C. C. ...., 3-5-59, 
Div. 1. 


28.3 Revocation 
28.31 Jurisdiction 


28.31 Sec. 212(a) of Act provides for revocation of certificates, in 
whole or in part, for wilful failure to comply with terms of order requiring 
compliance with provision in Act which has been violated. Thus, it is clear 
that Commission cannot at this time “‘restrict’’ defendant’s certificate to pre- 
clude transportation of bulk commodities in future as sought by — 
ants. , one: | 050" De Tank Lines, Inc. v. Pioneer Trucking Corp., 

.. Ee 


28.33 Continuous & Adequate Service 


28.83 Operations which are subject of these complaints are not opera- 
tions of defendant; and defendant in its own right is not now performing 
motor common carrier service. Defendant owns no terminals or equipment, 
with minor exception of two dry-freight vehicles which have been used for 
no more than eleven shipments in seven-month period. It employs no person- 
nel other than solicitor and perhaps a clerk; does not actually carry or pay 
for its own insurance, even on cargoes, and is not, under its contract with 
Trucking, responsible even for preparation of freight bills. Adherence to 
Commission’s Motor Carrier Safety Regulations and most of other duties and 


ee 
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responsibilities normally attendant upon conduct of motor carrier operations 
are left to Trucking to perform. While defendant files tariffs under which 
traffic moves, and while traffic moves on bills bearing defendant’s name, 
record as a whole demonstrates that defendant does not exercise that degree 
of control over motor vehicle operations nor that degree of responsibility to 
shippers which motor common carrier must exercise in order to actually hold 
itself out to public. Compare 48 M. C. C. 327. 


Defendant ordered to institute within specified time and thereafter to 
maintain reasonably continuous and adequate service to public, as required 
by terms of its certificate. MC-C-2133, Coastal Tank Lines, Inc. v. Pioneer 
Trucking Corp., .... M. C. C. ...., 2-27-59, Div. 1. 


29. Abandonment 


29.0 Generally 
29.01 Line of Railroad 


29.01 Question of whether line is spur or branch line is often difficult 
of ascertainment, and each case is to be governed by its own facts. 71 
I. C. C. 784 (792). Supreme Court of U. S. has held that whether trackage 
is ‘‘spur’’ is mixed question of law and fact left by Congress to decision of 
competent court, not to final determination of either Federal or State com- 
mission. 298 U. S. 105 (109). However, Commission must make appropriate 
finding with respect to its jurisdiction in premises in first instance. 320 
U. S. 685. 


Most of criteria laid down by courts as determining that certificate must 
be obtained from Commission are here present. Line extends to and serves 
substantial tributary territory. Practically all of traffic moved thereover is 
in interstate or foreign commerce. There are two agency and five non- 
agency stations on line. Buildings and team tracks available for use by 
public at agency stations are maintained as part of facilities on line. Freight 
service, both C.L. and L.C.L., is rendered public generally, including service 
to several industries with private sidings. Passenger service was main- 
tained on line until Aug. 15, 1948. Clearly, manner of operation establishes 
that line is branch line. F. D. 19804, Leelanau Transit Co. et al.—Abandon- 
ment—Northport Branch, .... I. C. C. ...., 3-16-59, Div. 4. 


29.03 Passenger Train Service 


29.03 Whether general nonuse of trains Nos. 3 and 4 is attributable, 
as alleged by protestants, primarily to lack of modern train accommodations, 
is not of controlling importance so long as facilities provided are reasonably 
adequate for service involved. Carrier has proved by actual experimentation 


that prospective traffic in area does not justify acquisition of expensive pas- 
senger cars. 


Upon investigation, found that operation by Minneapolis & St. L. Ry. Co. 
of passenger trains Nos. 3 and 4 between Minneapolis, Minn. and Des Moines, 
Iowa, is not required by public convenience and necessity and continued 
operation thereof will unduly burden interstate commerce. Investigation 
ordered discontinued. F. D. 20377, Minneapolis & St. L. Ry. Co.—Discon- 
tinuance of Service—Minneapolis, Minn.-Des Moines, Iowa, ....1.C.C....., 
3-16-59, Commission. 


29.1 Jurisdiction 
29.10 Generally 
29.10 Transit is common carrier subject to Commission jurisdiction 
under sec. 1 (18-20) of Act. Transit was incorporated originally for purpose 


of conducting transportation business as common carrier by railroad. Al- 
though Transit’s line is located entirely in Mich., its property consists of 
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track, agency stations, team tracks and buildings, and is used by Chesapeake 
& Ohio under lease. Transit does not own or operate any trains or equip- 
ment. Provisions of part I of Act apply to common carriers engaged in 
transportation of passengers and property. Expression ‘‘engaged in trans- 
portation” must be construed in light of carrier duty or obligation, rather 
than be limited to actual performance in personam of character of work 
known as transportation. See 257 I. C. C. 739 and 257 I. C. C. 796, and 
F. D. 19321, Minneapolis, N. & S. Ry.—Merger, etc., decided September 4, 
1959 (not printed in full). F. D. 19804, Leelanau Transit Co. et al.— 
Abandonment—Northport Branch, .... I. C. C. ...., 3-16-59, Div. 4. 


29.13 Lines Included 


29.13 On all evidence, line proposed to be abandoned in this proceed- 
ing definitely is branch line for which certificate from Commission is pre- 
requisite before any abandonment thereof can be effected. Compare 257 
I. Cc. C. 785. F. D. 19804, Leelanau Transit Co. et al.—Abandonment— 
Northport Branch, .... I. C. C. ...., 3-16-59, Div. 4. 


29.2 When Granted 
29.23 System Earnings 


29.23 Losing operations such as these passenger trains must not for 
all time be absorbed merely because carrier’s overall operations are satis- 
factory, or if carrier is solvent. See 254 I. C. C. 745. F. D. 20377, Min- 
neapolis & St. L. Ry. Co.—Discontinuance of Service—Minneapolis, Minn.- 
Des. Moines, Iowa, .... I. C. C. ...., 3-16-59, Commission. 


29.3 Determination of Earnings 
29.32 Expenses of Involved Line 


29.32 Trains Nos. 3 and 4 are charged full amount of interest pay- 
ments on unpaid balance of purchase price of Budd cars for 1957 and portion 
of 1958 herein, namely, $10,170 and $5,740, respectively. Regardless of 
propriety or impropriety of charging such expenses to trains involved from 
accounting standpoint, they are not operating expenses that must be borne in 
future and should be eliminated in making determinations herein. 


Car repair expenses are chargeable to trains Nos. 3 and 4 as part of 
unavoidable operating costs, and to eliminate such costs as unjust would 
disregard fact that motor and car repair expenses in 1956 (prior to acquiring 
Budd cars) amounted to more than $45,000. F. D. 20377, Minneapolis & St. 
L. Ry. Co.—Discontinuance of Service—Minneapolis, Minn.-Des Moines, Iowa, 
~e-- LC. C. ...., 3-16-59, Commission. 


29.4 Economic Effect 
29.45 Employees 


29.45 In Great Northern case, it was found that Commission is not 
empowered by provisions of sec. 13a(1) to impose conditions in proceedings 
thereunder for protection of employees who may be adversely affected by 
proposed discontinuance of service. However, that decision recognized that, 
in determining whether or not an operation involved in such proceedings is 
required by public convenience and necessity, consideration should be given 
to probable effect which discontinuance of operation would have upon em- 
ployees. Such consideration has been given in this case, but probable ad- 
verse effect upon carrier’s employees, when considered with other factors 
present, does not justify findings required before Commission may order 
continuance of considered operations. F. D. 20377, Minneapolis & St. L. Ry. 
Co.—Discontinuance of Service—Minneapolis, Minn.-Des Moines, Iowa, .... 
I. C. C. ...., 3-16-59, Commission. 
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29.45 Same conditions imposed as in 257 I. C. C. 700 for protection 


of employees, F. D. 20369, New York & H. R. Co.—Abandonment—Lake 
Mahopac Branch, 3-2-59, Div. 4. 


To Same effect: 


F. D. 20448, Pennsylvania Railroad Co.—Abandonment—Snow Shoe 
Branch, 3-6-59, Div. 4. 


29.45 Abandonment proposed therein contemplates discontinuance of 
all railroad operations by applicant. Commission has held in prior proceed- 
ings of this nature that no conditions for protection of railway employees 
would be imposed where entire railroad is permitted to be abandoned. See 
271 1. C. C. 171 (183-184) and cases cited therein. F. D. 20475, Springfield 
8. R. Co.—Abandonment—Entire Line (Ohio), 3-9-59, Div. 4. 


29.5 Balance of Convenience 
29.50 Generally 


29.50 Applicant’s operation of line has resulted in some losses, but 
adverse effects of abandonment, at this time, upon area and upon public out- 
weigh such losses; and continued operation will not impose undue burden 
upon applicants or upon interstate commerce. F. D. 19804, Leelanau Transit 
Co. et al.—Abandonment—Northport Branch, .... I. C. C. ...., 3-16-59, 
Div. 4. 


29.50 Burden imposed on carrier and ultimately on interstate com- 
merce must be considered in direct relation to public’s need for service pro- 
posed to be discontinued, and substantial need and consistent use of service, 
under some circumstances, might warrant continuation of service at a loss. 
However, where as here, passenger revenues continue to decrease and losses 
continue to increase, there must come a time when further operation is undue 
economic waste. F. D. 203877, Minneapolis & St. L. Ry. Co.—Discontinuance 
of Service—Minneapolis, Minn.-Des. Moines, Iowa, .... I. C. C. 
3-16-59, Commission. 


29.8 Conditions 
29.81 Sale to New Operator 


29.81 Under circumstances, condition will be imposed in certificate 
that applicant shall sell any part of line, track and appurtenant facilities to 
any responsible person, firm, or corporation offering, prior to effective date of 
certificate (30 days from its date), to purchase same for continued operation 
and willing to pay not less than fair net salvage value of property sought to 
be acquired. In event any person acquires any portion of line of railroad 
pursuant to foregoing condition, it is assumed that such person will give 
consideration to filing of appropriate application under sec. 1(18) of Act. 


F. D. 20475, Springfield S. R. Co.—Abandonment—Entire line (Ohio), 
3-9-59, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.90 Generally 


29.90 No showing has been made which warrants abandonment of line 
at this time. This conclusion, however, is without prejudice to resubmission 
of matter at such later date as applicants may deem that appropriate show- 
ing thereof can be made. It is believed that period of one year from this 
decision would be reasonable period for area to demonstrate whether suf- 
ficient traffic will be made available to warrant continued operation of line. 
F. D. 19804, Leelanau Transit Co. et al.—Abandonment—Northport Branch, 
owee be Oe Ge ceccy Sree, wer 4. 
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29.91 Granted 
29.91 Applications by Railroads for Certificates Authorizing Abandon- 

ment Granted by Div. 4: 

New York & H. R. Co. et al.—Lake Mahopac Branch (N. Y.), F. D. 20369, 
6.8 miles 3-2-59. 

Pennsylvania R. Co.—Snow Shoe Branch (Pa.), F. D. 20448, 22.23 miles, 
3-6-59. 

Springfield S. R. Co.—Entire Line (Ohio), F. D. 20475, 3 miles, 3-9-59. 

29.92 Denied 


29.92 Applications by Railroads for Certificates Authorizing Abandon- 
ment Denied by Div. 4: 


Leelanau Transit Co. et al. a Branch (Mich.), F. D. 19804, 24.04 
ee oe. eee 3-16-59 


3. FINANCE 
32. Security Issues 


32.5 Necessity or Appropriateness 
82.50 Generally 


32.50 Commission expressed disfavor in respect of procedure followed 
by applicant, through action of its subsidiary, in connection with this trans- 
action. In order to make acquisition, all but relatively small portion of pur- 
chase price was borrowed on short term notes, apparently in reliance upon 
applicant’s ability to meet indebtedness through sale of capital stock. Such 
procedure, if continued, could result in substantial financial losses to appli- 
cant and any subsidiary involved, and endanger their financial positions, 
because of inherent risks that subsequent equity financing may prove im- 
practicable or granting of necessary authority by Commission may not be 
warranted. Before undertaking transactions requiring substantial expendi- 
tures, applicant should assure itself of its ability to secure necessary funds 
on other than short term basis. F. D. 20437, Ryder System, Inc. Stock, 
3-18-59, Div. 4. 


32.6 Sale of Issues 


32.61 Commission or Discount 


32.61 Authority granted herein is upon condition that underwriters’ 
commission shall not exceed 7% percent of public offering price. F. D. 
20487, Ryder System, Inc. Stock, 3-18-59, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 


Seaboard Air Line R. Co. Assumption of Obligation & Liability (Richmond 
Term. Ry. Co.), F. D. 20456, 3-17-59 (embraced in F. D. 20423). 


33.4 Refinancing 
33.47 Holding Company 


33.47 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Capital Stock of Holding Companies Authorized by Div. 4: 


Ryder System, Inc. Bonds, F. D. 20385, 3-2-59. 
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33.48 Unauthorized Securities 


33.48 Issue of Securities to Replace Securities, which were Void be- 
cause Not Authorized by Commission, Authorized by Div. 4: 


R. C. Motor Lines, Inc. Securities, F. D. 19892, .... M. C. C. ...., 3-6-59 
(embraced in MC-F-6568). 
33.5 Issues Incident to Unification 
33.51 Railroad 


33.51 Issue of Securities in connection with Financing or Stock Con- 
trol, Acquisition of Railroad Properties or Assets, the issue of Exchange of 
Stocks in Mergers Authorized by Div. 4: 


Richmond Term. Ry. Co. Stock, F. D. 20455, 3-17-59 (embraced in F. D. 
20423). 


33.53 Motor Truck—dAuthorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4: 


Ryder System, Inc. Stock, F. D. 20437, 3-18-59. 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in Connection with Stock Option Plan 
Authorized by Div. 4: 


T. I. M. E., Ine. Stock F. D. 20489, 3-4-59. 


33.9 Stock Dividends or Splits 
33.93 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


Anchor Motor Freight, Inc., of Mich., F. D. 20528, 2-27-59. 
4. SERVICE & OPERATIONS 
42. Terminal 


42.4 Pickup & Delivery 
42.40 Generally 


42.40 MC-C-2019, Advance Transp. Co. v. E. E. Allard dba Allard Exp., 
. I..C.C. ...., 2-20-59, Div. 3. (Please See 21.56, Same Title). 


42.5 Switching 
42.56 Absorption of Charges 


42.56 So far as public is concerned, effect of switching absorption or 
reciprocal switching arrangement is to establish joint rate. 47 I. C. C. 583, 
586; and 232 I. C. C. 459, 461. I & S 6732, Reciprocal Switching—Rich- 
mond, Va., .... I. C. C. ...., 3-10-59, Commission. 


44. Accessorial 


44.2 Transit 

44.20 Generally 
44.20 For many years transit periods extending beyond one year were 
regarded by Commission as prima facie unreasonable. Policing of transit 
becomes more expensive and difficult as time included is increased. Longer 
periods than a year have been approved under special circumstances where 
there was general demand for proposed period. See 209 I. C. C. 311. Com- 
mission also has recognized that transit time limitations may well vary with 
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commodity, locality, manner of conducting business, and with changing com- 
petitive relations among carriers as well as shippers. Alcoholic liquors are 
usually aged from four to six years, and transit provisions which take this 
into account rest on sound basis. 


Proposed period of six years for stopping-in-transit of alcoholic liquor 
at Terre Haute, Ind., found just and reasonable. I & S 6964, Alcoholic 
Liquor—6 year Stop-in-Transit for Aging, ....I.C. C. ...., 2-19-59, Div. 2. 


48. Liability 


48.1 Carrier Insurance 
48.12 Property Carriers 


48.12 Found that respondents to this proceeding do not have on file 
with Commission evidence of insurance or other security for protection of 
public as required by regulations promulgated by Commission under sec. 215 
of Act. 


Order will be entered requiring respondents to cease and desist from 
operations performed by them by virtue of filing of ‘“‘grandfather’’ and ‘‘in- 
terim”’ applications under sec. 7(c) of Transportation Act of 1958. MC-C- 
2521, Insurance Compliance, .... M. C. C. ...., 3-24-59, Div. 1. 


49. Discrimination 


49.0 Generally 
49.01 Unjust 


49.01 Discrimination forbidden under sec. 2 of Act must be caused 
by charging one person more than another for performing like and con- 
temporaneous service in transportation of like kind of traffic under substan- 
tially similar circumstances and conditions. There is here no showing that 
any person other than complainant shipped grain from Shoreham elevator 
to barge terminal at lower charge than that assailed by complainant. There 
is thus no sound basis for finding of unjust discrimination. No. 32254, 
Osborne McMillan Elevator Co. v. Minneapolis, St. P. & S. S. M. R. Co., 

. & €. G. 2.0 See, Eee. &. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 

51.01 Generally 

51.01 Under sec. 216(e) of Act, where motor-carrier rates or charges 
are found unjust or unreasonable, or unjustly discriminatory or unduly 
preferential and prejudicial, Commission is empowered to prescribe lawful 
rates or charges, or maximum or minimum, or maximum and minimum, 
thereafter to be observed (see 331 U. S. 284, 340-341 and 335 U. S. 573, 
593-594, wherein court interpreted sec. 15(1) containing correlative pro- 
visions in part I of Act). MOC-C-1762, Seattle Traffic Assn. v. Consolidated 
Freightways, Inc., .... I. C. C. ...., 3-5-59, Commission. 


51.7 Final Disposition of Applications 

51.71 Approved 
51.71 Ratemaking Agreement under Sec. 5a of Act Approved by Div. 2: 
Steel Carriers’ Tariff Assn., Inc., No. 64, .... I. C. C. ...., 3-2-59. 
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53. Rate Adjustments 
53.3 Class Rates 


53.38 Rate Stops 


53.38 Class-rate stops are, under normal circumstances, objectionable 
for reason that they nullify just and reasonable classifications which motor 
common carriers are required to maintain, and fail to accord articles, which 
have lower ratings and more favorable transportation characteristics, lower 
rates to which they are entitled. See 61 M. C. C. 639, 643. MO-C-2035, 
Sinclair Pipe Line Co. v. Transamerican Freight Lines, Inc., .... I. C. C. 

, 2-20-59, Commission. 


53.4 Commodity Rates 
53.40 Generally 


53.40 Prescribed commodity rates, representing certain percentage of 
class rates, are not necessarily entitled to same percentage of subsequently 
reduced class rates, for that would disregard purpose of commodity rates, 
which are designed to meet special conditions. See 294 I. C. C. 773, 776. 
No. 32239, Southwestern Industrial Traffic League v. Atchison, T. & S. F. 
Ry. Co., .... LC. C. ...., 8-8-69, Div. 2. 


54. Joint or Through Routes, Rates & Divisions 


54.1 Between What Carriers 
54.13 Rail & Water 


54.13 Although contrary to Commission’s understanding of mandate of 
National Transportation Policy, and although admittedly there is no physical 
connection between barge and rail except at few points, nevertheless Com- 
mission is compelled by rationale of court’s decision, 351 U. S. 56, to treat 
situation as though barge and rail carriers were in fact ‘‘connecting carriers”’ 
within —* of sec. 3(4). No. 30744, American Barge Line Co. v. Alabama 
G. S. R. Co., .. I. C. C. ...., 3-24-59, Commission. 


54.7 Divisions 
54.70 Generally 


54.70 Comparisons show that some of defendants allow minimum 
divisions of $1, others $1.25, and others still greater amounts. These do not, 
standing alone, establish undue preference or prejudice. 

Divisions of revenue from motor-carrier joint rates and charges between 
points in Ill., Ind., and Wis., on one hand, and points in middlewest territory, 
on other, found not shown to be unjust, unreasonable, inequitable, or other- 
wise unlawful. MC-C-2019, Advance Transp. Co. v. E. E. Allard dba Allard 
Exp., ....1.C.C. ...., 2-20-59, Div. 3. 


54.70 As complainants herein do not seek through routes and joint 
rates as in Dixie Carriers Case, 351 U. S. 56, pertinency of divisions of joint 
rates accorded outbound railroads from ports is not apparent and ruling 
sustaining objection to evidence of divisions is accordingly sustained. No. 
30744, American Barge Line Co. v. Alabama G. S. R. Co., .... I. C. C. 
3-24-59, Commission. 


54.70 In determining divisions of rail carriers, sec. 15(6) of Act re- 
quires Commission to give due consideration, among other things, to effici- 
ency with which carriers concerned are operated, amount of revenue re- 
quired to pay their respective operating expenses, taxes, and fair return on 
their railway property held for and used in service of transportation services 
of such carriers; and also whether any particular participating carrier is 
originating, intermediate, or delivering line, and any other fact or circum- 
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stance which would ordinarily, without regard to mileage haul, entitle one 
mad to greater or less proportion than another carrier of joint rate, fare or 
charge. 


With respect to prescription of divisions concurrently with prescribed’ 
joint rates, there is nothing in Act which prohibits such action. No. 32028,- 
Montana W. Ry. Co. v. Apache Ry. Co., .... I. C. C. ...., 2-25-59, Div. 2- 


54.71 Financial Need 


54.71 Factor often considered in division proceedings is relative need 
of carriers for additional revenue. MC-C-2019, Advance Transp. Co. v. E. E. 
Allard dba Allard Exp., .... I. C. C. ...., 2-20-59, Div. 3. 


54.72 Costs 


54.72 While expenses of performing service is factor which may be 
considered in determination of reasonable and equitable divisions of revenue 
on interline traffic, regional cost evidence submitted by complainants is not 
shown to be typical or representative of expenses of complainants and defend- 
ants in performing interline transportation under consideration. MC-C-2019, 
Advance Transp. Co. v. E. E. Allard dba Allard Exp., .... I. C. C. ...., 
2-20-59, Div. 3. 


54.74 Mileage Prorate 


54.74 Although prorates based on Docket 28300 scale would, unlike 
present Beranek factors, accord due recognition to increases and regional 
uniformity in rail rates which now obtain, this alternative plan would be 
deficient in that those rail rates do not reflect motor carriers’ terminal costs. 
Moreover, fact that rail rates have been changed materially since 1939 does 
not establish that failure to effect corresponding changes in long maintained 
motor-carrier prorate factors makes them unreasonable or inequitable to 
complainants. MC-C-2019, Advance Transp. Co. v. E. E. Allard dba Allard 
Bs ccc Te Ge Be vc ccwy BORO we, ant. &. 


54.75 Rate Prorate 


54.75 Fact that interline revenues are divided at present on basis not 
related to rates which motor carriers maintain to and from points of inter- 
change is not indicative that present divisional basis is necessarily inequitable 
or unlawful. MC-C-2019, Advance Transp. Co. v. E. E. Allard, dba Allard 
Be, «see LG. G. 100 c5 Seewree, ue. &. 


54.76 Proportional Rates 


54.76 Court’s decisions in Mechling and Dixie Carriers cases, 351 U. S. 
6&6, are to effect that unless it is shown that cost of handling justifies higher 
rates on ex-barge than on ex-rail traffic, subjecting former thereto results 
in discrimination against such traffic and carriers thereof. Although defend- 
ants submitted cost study based on movement of ex-barge and ex-rail grain 
through Memphis, study intermingles all-rail interchange movements with 
all-rail transited movements and defendants’ cost witness conceded that there 
is no substantial difference in cost of handling to railroads as between ex- 
barge and rail-transited grain. 


Solely because of court’s decision in above-cited cases, there is no 
alternative to finding that failure of defendants to apply to transportation 
of grain and grain products, in carloads, from ports to destination territories 
named in complaint, when such traffic is brought to those ports by common 
carriers by water, proportional rates same as they maintain for such trans- 
portation over same routes from and to same points when grain products 
are brought to said ports by rail, is and for future will be discriminatory 
under sec. 3(4). 

And see 70.40 of this index. No. 30744, American Barge Line Co, v. 
Alabama G. S. R. Co., .... I. C. C. ...., 3-24-59, Commission. 
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54.78 Divisions Prescribed 


54.78 Before Commission may prescribe changed divisions, there must 
be substantial evidence that assailed present basis is unlawful, especially so 
where, as here, assailed basis has long been maintained between carriers 
not compelled to participate in or to maintain joint rates or routes. MC-C- 
2019, Advance Transp. Co. v. E. E. Allard dba Allard Exp., .... I. C. C. 
eeee, 2920-69, Div. 3. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Where cancellation of through routes and joint rates is without 
consent of all participating carriers, sec. 15(3) provides that burden of proof 
rests with proponent to show that such action is consistent with public 
interest. Term ‘consistent with public interest’ means more than mere 
general reference to public welfare, or to desire of particular carrier to gain 
additional traffic. It means interests of general public as manifested by 
traffic moved and capable of being moved over routes which would be closed, 
as well as interests of other carriers which may participate in these routes. 
302 I. C. C. 637, 653; and 303 I. C. C. 103, 106. 

Commission has long recognized many benefits flowing to carriers and 
shippers alike from free access to terminals. See 159 I. C. C. 522. Efforts 
of carriers to close commercially routes long available to public without posi- 
tive showing that such action is consistent with public interest in that ade- 
quate provision has been made for needs of shipping public cannot be ap- 
proved. I & S 6732, Reciprocal Switching—Richmond, Va., .. 1... & 
...., 3-10-59, Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Question of efficacy and propriety of drastic reduction in fares 
as means of attracting increase in volume and net revenue would normally 
be matter of managerial discretion. I & S M-11284, Fares—Thunderbird 
Transp. Co., Inc., .... I. C. C. ...., 3-20-59, Div. 3. 


55.1 Reduced Rates to Meet Competitive Rates 
55.11—Rail v. Motor Carrier 


55.11 Since respondents’ justification is based on need of meeting 
competitive rate of 47 cents, and no such rate is now in effect, burden of 
proof resting on respondents to show that proposed rate is just and reason- 
able has not been sustained. Rate of 50 cents as applied by Dart is not 
shown to be unlawful. I & S 6887, Lard—Twin Cities to Chicago, Ill, .... 
ic. C. ...., 8-36-66, Div. 3. 


55.14 Motor Carrier v. Rail or Forwarder 


55.14 Proposed rate is not shown to be just and reasonable. Cancel- 
lation of suspended schedules will be required, without prejudice to estab- 
lishment of same rate subject to tender at one time of at least 55,000 Ibs. 
of this traffic, and subject to loading and unloading by shipper and consignee. 
I & S M-11519, Cigars, etc.—Louisville, Ky. to Grand Rapids, Mich., .... 
1. C. ©. . +29 Skewes, Im. $. 


55.2 Destructive Competition 
55.24 Motor Carrier 
55.24 Respondent elected to establish lawfulness of proposed rate on 
basis of lower competitive rates and not having proven their existence has 


failed to sustain its burden of proof. I & S M-11574, Iron & Steel Articles 
from Sparrows Point, Md. to Danville, Va., ....I.C. C. ...., 3-6-59, Div. 8. 
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55.6 Rate Differentials 
55.62 Rail over Water 


55.62 In number of proceedings, Commission has recognized that, in 
general, barge service is entitled to substantial rate differential under rail 
service. No uniform differential has been required to be observed, but in 
number of cases difference of 10 percent has been accepted as just and 
reasonable in circumstances considered. See 296 I. C. C. 121, 135. Because 
of absence of adequate showing by respondents of relative costs to shipper 
over respective routes, it is not possible to determine on this record what 
lawful differential on this magnesium traffic should be. I & S 6768, Magne- 
sium—vVelasco, Texas to E. St. Louis, Ill., .... 1. C. C. ...., 3-2-59, Div. 2. 


55.7 Private Carrier Competition 
55.70 Generally 


55.70 Proposal will enable respondents to meet private truck competi- 
tion. I & S 6964, Alcoholic Liquor—6 Year Stop-in-Transit for Aging, .... 
I. C. C. ...., 2-19-69, Div. 2. 


55.70 Stated objective of these schedules—recapture of tonnage lost to 
rrivate carriage—is highly desirable but steps taken toward that end must 
insure reasonably compensatory and otherwise lawful rate structure. Upon 
this record those requirements are not satisfied by proposed schedules. 
I & S 7005, All Freight—Cicero, Ill. & Dayton’s Bluff, Minn., .... I. C. C. 
ccccy SUUe, Wat. 2. 

55.70 If proposed rates are established, shipper will discontinue pri- 
vate carriage to these destinations and ship over lines of respondents. 
I & S M-11494, Fencing—Texas to Ind. & Ohio, .... I. C. C. ...., 2-19-59, 
Div. 3. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 In proceeding of this nature burden is upon respondent to show 
that proposed changed fares are just and reasonable. Essential factor to be 
considered is whether such fares would be reasonably compensatory, and 
determination of this factor depends largely on whether proposal under con- 
sideration could reasonably be expected to generate marked increase in 
volume of bus passengers between affected points. I & S M-11234, Fares— 
Thunderbird Transp. Co., Inc., .... I. C. C. ...., 3-20-59, Div. 3. 


55.81 Before proposed reduced rate can receive approval, minimum 
requirement is convincing showing that rate would be reasonably compensa- 
tory. No such showing has here been made. I & S M-11476, Paint & Chemi- 
cals—Bet. Ill., Mo. & Iowa, .... I. C. C. ...., 3-6-59, Div. 3. 


55.81 Before Commission can approve proposed reduced rates, they 
must be shown to be reasonably compensatory. Evidence before Commission 
falls short of this requirement. I & S M-11658, Pulpboard & Paper—La. to 
Cleveland, ....I.C.C. ...., 2-25-59, Div. 2. 


55.81 Proposed reduced rate may not receive approval unless it ap- 
pears with reasonable certainty that rate would be compensatory for service 
to be performed thereunder. Burden of proof in this respect rests with 
respondents. On this record, that burden has not been met. I & S M-11647, 
Wrapping Paper, Pulpboard—Crosseti, Ark. to Pittsburgh, Pa., .... I. C. C. 
e eee, 2°20-59, Div. 2. 

55.83 Motor Carrier Rates 

55.83 Cost evidence submitted by protestants, relating to territory 

other than that under consideration, would not support finding that proposed 


rates are unjust or unreasonable. I & S M-11502, Beverages—Cumberland, 
Md. to Fla., ....1I.C.C. ...., 3-9-59, Div. 3. 





952 I. C. C. PRACTITIONERS’ JOURNAL 





55.83 Principal commodity transported by respondent is new furniture 
transportation characteristics of which differ materially from those of iron 
and steel articles. Thus, respondent’s system average cost is not convincing 
that proposed rate is reasonably compensatory. I & S M-11574, Iron & Steel 
Articles from Sparrows Point, Md. to Danville, Va., .... I. C. C. 
3-6-59, Div. 3. 


56. Demurrage & Storage 
56.0 Generally 


56.04 Pier Storage 


56.04 Demurrage charges sought to be collected for detention of numer- 
ous C.Ls. of coal at Chicago, Ill., found applicable and not shown to be 
unjust or unreasonable. No. 32395, Morton Salt Co. v. Belt Ry. Co. of 
Chicago, ....I.C. C. ...., 3-6-59, Div. 2. 


56.2 Detention of Equipment 
56.20 Generally 


56.20 Demurrage charges for detention of cars loaded with coal for 
transshipment at various North Atlantic ports, found not shown to have been 
unreasonable, but unjustly discriminatory in certain instances. Reparation 
awarded, and defendants authorized to waive collection of outstanding 
undercharges to the extent indicated. No. 32296, Bradford Coal Co. v. Balti- 
more & O. R. Co., .... I. C. C. ...., 2-24-59, Div. 3. 


56.3 Relief from Penalties 
56.33 Weather Conditions 


56.33 Usual six-month settlement period allows for accumulation of 
enough credits to offset at least in part any debits incurred, such as those 
resulting from adverse weather conditions and consequent delayed arrival 
of vessels at ports. However, fact that adverse weather conditions caused 
delay in transshipment of complainants’ shipments and was contributing fac- 
tor in accrual of demurrage charges does not establish that those charges 
were unreasonable. In 296 I. C. C. 451, demurrage charges were found not 
shown to be unreasonable, when unloading of cement was rendered impos- 
Sible because cement storage space was full, due to snowstorm which had de- 
layed construction. It said that interference on account of weather conditions 
was factor which complainant had accepted when entering into average de- 
murrage agreement. See 289 I. C. C. 535, which concerned demurrage charges 
for detention of cars loaded with coal held for transshipment at Newport 
News and Norfolk, Va., during extended demurrage settlement period of three 
months in 1951. Demurrage charges which accrued in January of that year, 
caused by extraordinary storm conditions, were found not shown to be un- 
reasonable. It was pointed out therein that purpose of allowing credits for 
cars promptly released is to take care of detention caused by bunching of 
cars and weather interference. No. 32296, Bradford Coal Co. v. Baltimore 
&@0. 8. Ce. ....E6.C. ...., 86-68, Div. 8. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 Proposed rates found unlawful because they are published to 
apply on transportation which is beyond scope of two of respondents’ auth- 
orized operations, but that proposed rates, subject to following description, 
*“‘Machine parts, viz., castings or forgings,’”’ would be just and reasonable. 
Order will be entered requiring cancellation of suspended schedules and dis- 
continuing proceeding, without prejudice to filing of new schedules in con- 
formity with foregoing findings. I & S M-11567, Castings & Forgings— 
Portland, Oregon to Ill., .... I. C. C. ...., 3-16-59, Div. 2. 
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57.4 Binding Force 
57.40 Generally 


57.40 Misunderstanding on part of complainants as to tariff’s com- 
pulsory nature is not in itself proof that extension of settlement period re- 
sulted in unreasonable charges. No. 32296, Bradford Coal Co. v. Baltimore 
& O. R. Co., .... I. ©. C. ...., 2-24-59, Div. 3. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.02 Entire Charges 


60.02 Award of reparation under sec. 1 of Act must be based on con- 
vincing evidence of unjustness or unreasonableness of total charges paid or 
borne by complainant. 296 I. C. C. 81, 82, 300; and 303 I. C. C. 187. No. 
32278, Rubble Stone Co. v. Chicago & E. I. R. Co., .... I. C. C. 
2-19-59, Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Voluntary reduction of rates by carriers, standing alone, is no 
evidence of their prior unreasonableness. No. 32271, Sam Finley, Inc. v. 
Atlantic Coast Line R. Co., .... I. C. C. ...., 3-20-59, Div. 2. 


60.3 Conformity with Fourth-Section Principles 
60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 Joint rates which exceed aggregate of intermediate rates are 
prima facie unreasonable. This presumption can be overcome only by clear 
showing that aggregate of intermediate rates which would have applied in 
absence of joint through rate is below maximum reasonable level. No such 
showing has here been made. MC-C-2035, Sinclair Pipe Line Co. v. Trans- 
american Freight Lines, Inc., .... I. C. C. ...., 2-20-59, Commission. 


60.4 Reasonableness of Combination of Local Rates 
60.40 Generally 


60.40 Basis for objection to allegations under sec. 1 of Act is that 
complainant may not properly assail combination rates because such rates 
embrace factor established by complainant. This contention is not sustained. 
Complainant has enforceable right to determination of lawfulness of through 
rates in which it participates. No. 32028, Montana W. Ry. Co. v. Apache 
By. Cen ..<- 1.6. C. 2.009 SOO-O8, Dev. 5. 


60.48 Subjection to General Increase 


60.43 Application of authorized maximum increases to each factor of 
assailed combination rates contrary to Commission’s orders does not render 
rates charged unjust and unreasonable. See 303 I. C. C. 187. No. 32278, 
Rubble Stone Co. v. Chicago & E. I. R. Co., .... I. C. C. ...., 2-19-59, 
Div. 2. 


61. Analogous or Homogeneous Articles 


61.1 Similarity in Nature 
61.13 Rough Products of Mines 


61.13 There is clear distinction between crushed stone and building 
stone. No. 32278, Rubble Stone Co. v. Chicago & E. I. R. Co., .... I. C. C. 
- ++, 2-19-59, Div. 2. 
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62. Rate Comparisons 
62.0 Generally 


62.01 Standards of Reasonableness 


62.01 Forwarder shipments and similar shipments from shipper as- 
sociations and large shippers are tendered to rail carriers as mixed C.Ls., 
and are transported as such. Fact that, in absence of consolidation by 
shipper, they would consist of numerous individual L.C.L. or L.T.L. lots is 
immaterial, and comparison of all-commodity rates with L.C.L. rates is 
irrelevant. No. 31006, Eastern Central Motor Carriers Assn., Inc. v. Akron, 
C. & Y. R. Co., .... 1.C.C. ...., 3-5-59, Commission. 


62.03 Similar Transportation Characteristics 


62.03 Mere fact that exceptions rating of class 32, which is lower than 
classification rating, has been established on glassware, 1n.0.i.b.n., actual 
value not exceeding 25 cents per lb., within and between certain territories, 
is insufficient to justify finding that classification basis is unjust and un- 
reasonable on glass beer mugs from and to these points. It has not been 
shown that competitive forces and other transportation conditions which 
influenced establishment of class 32 bases are similar to those existent on 
type of movement considered here. No. 32128, Chamber of Commerce of 
Oklahoma City, Okla. v. Atchison, T. & S. Ry. Co., .... I. C. C. a 
3-2-59, Commission. 

62.03 While truck-mile yield of proposed rate compares favorably with 
earnings under compared rates, these comparisons standing alone are not 
sufficient indication that proposed rate is just and reasonable. It is not 
shown that compared rates are representative and cover transportation under 


comparable circumstances. I & S M-11234, Fares—Thunderbird Transp. 
CU, SO, ices 1 C.S.. c0 00, SROOS, Mv. 8. 


62.03 There is inadequate support for general statement by de- 
fendants that reductions made in St. Louis rates were motivated by motor- 
carrier competition on brewers’ rice. Moreover, there is no evidence indicat- 
ing that motor-carrier competition exists today on brewers’ rice to any of 
these destinations. In these circumstances, there is no reason to believe 
that transportation conditions affecting this traffic from and to any of these 
points differ materially. No. 32142, Jos. Schlitz Brewing Co. v. Missouri 
Pac. R. Co., .... I. C. C. ...+, 289-69, Div. 8. 


62.03 Disparity in rates should not be greater than that warranted 
by dissimilarity in transportation conditions. MC-C-1762, Seattle Traffic 
Assn. v. Consolidated Freightways, Inc., .... I. C. C. ...., 3-5-59, Com- 
mission. 


62.04 Normalcy of Compared Rates 


62.04 Evidence shows that rates from origins herein to E. St. Louis 
and points in that territory bear little relation to distance, and are depressed 
due to intense truck, water, pipeline, and market competition. Under these 
circumstances, compared rates to E. St. Louis do not constitute standard of 
reasonableness with which to measure lawfulness of assailed rates. No. 
$2271, Sam Finley, Inc. v. Atlantic Coast Line R. Co., .... I. ©. C. ...., 
3-20-59, Div. 2. 


62.04 Only rate comparison submitted by respondent is its intrastate 
rate to Poughkeepsie. This comparison is not helpful, especially since 
proposed rate is on substantially lower level than normal fifth-class basis on 
this traffic. See 301 I. C. C. 431, 432. I & S M-11614, Sugar & Metals— 
Korten Karrier, Inc., .... I. C. C. ...., 2-24-59, Div. 2. 
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62.07 Rate via Competing Route 


62.07 Proposed rate compares favorably with rates on this same com- 
modity from competitive origins of Houston and Texas City to New York. 
City and Flemington. I & S M-11763, Plastics—Velasco, Texas to New York,- 
N. Wy... CC. ©. 1200, SeRSSD, Div, 8. 


62.5 Semi-Processed Material 


62.57 Fertilizers 


62.57 No relation between rates on superphosphate and those on potash 
has ever been prescribed by Commission. No. 32239, Southwestern Industrial 
Traffic League v. Atchison, T. & S. F. Ry. Co., .... 1. C. C. ...., 3-38-59, 
Div. 2. 


62.58 Primary Metals 


62.58 Assailed rate on pig iron, in C.Ls., was, is, and will be unjust 
and unreasonable to extent that it exceeded, exceeds, or may exceed 21 per- 
cent of corresponding first-class exceptions rate. 296 I. C. C. 761 and 288 
I. C. C. 499. No. 82279, Belle City Malleable Iron Co. v. Chesapeake & O. 
ny. Oe, .... LG. C. ...2, ASes, Dir. 5. 


64. Compensativeness 


64.0 Generally 
64.03 Reasonable Compensation 


64.03 Use of added-traffic theory has repeatedly been rejected by 
Commission as basis for determining compensativeness of rates. I & S M- 
11658, Pulpboard & Paper—La. to Cleveland, .... I. C. C. ...., 2-25-59, 
Div. 2. 


64.07 Vehicle-Mile Earnings 


64.07 Yield under proposed rate compares favorably also with earn- 
ings on other liquid products, such as acrylonitrile, asphalt, fuel oil, and 
methyl ethyl pyridine in tank cars for comparable distances. Proposed rate 
appears to be reasonably compensatory. FSA 32485, Ethylene Glycol—Texas 
Ports to Clinton, Iowa, .... I. C. C. ...., 3-2-59, Commission. 


64.07 In normal rate structure car-mile earnings should decline as 
distances increase. No. 32142, Jos. Schlitz Brewing Co. v. Missouri Pac. R. 
dig. cscs B.C. 2.055 SRS, Bie. S. 


64.08 Disposition of Particular Proceedings 


64.08 Considering all of evidence, especially defendant’s costs for 
performing switching service on this traffic, assailed rates or charges are not 
shown to have been or to be unjust or unreasonable. No. 32254, Osborne 
McMillan Elevator Co. v. Minneapolis, St. P. & S. 8. M. R. Co., .... I. C. C. 
occe, 8716-69, Div. 2. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Terminal expenses constitute important, and often major, ele- 
ment of transportation costs. They do not vary with distance shipment is 
transported and constitute greater proportion of expenses on small than on 
heavy shipments, and on short than long hauls. MC-C-2019, Advance Transp. 
Co. v. E. E. Allard, dba Allard Exp., .... I. C. C. ...., 2-20-59, Div. 3. 


64.11 Average Costs 


64.11 The $163 figure is submitted as approximate reflection of cost 
of performing considered service. Figure was not computed according to 
accepted cost-finding principles, and has little probative value. Respondent 
gave no weight to service elements which would be performed under proposed 
schedules. Estimate is based entirely upon system average expenses and 
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revenues, and no attempt was made to indicate cost increases for any period 
subsequent to 1957. Respondent has not shown that proposed charge is 
reasonably compensatory. I & S 7005, All Freight—Cicero, Ill. & Dayton’s 
Bluff, Minn., .... I. C. C. ...., 3-83-59, Div. 2. 


64.11 There is reason to believe that these costs for eastern central 
area are based on average hauls which are materially shorter than distances 
between points here concerned, and are not representative of costs on this 
traffic. I & S M-11502, Beverages—Cumberland, Md. to Fia., .... I. C. C. 

.., 3-9-59, Div. 3. 

64.11 System-average costs include L.T.L. as well as T.L. traffic, and 
probably are overstated as to latter. Despite their shortcomings in respect 
to point-to-point traffic, such as is being considered here, such costs, never- 
theless, are entitled to consideration. I & S M-11709, Paint—Gibbsboro, 
N. J. to Pittsburgh, Pa., .... I. C. C. ...., 3-11-59, Div. 2. 


64.11 Costs determined by use of Highway Form B are refinement of 
system average costs. In adjustments in which several carriers variously 
participate, costs thus determined, in absence of more specific data, are 
entitled to weight in passing on compensatory character of rates. I & S M- 
10179, Sugar—Minn. to Ill. & Wis., .... I. C. C. ...., 3-2-59, Div. 3. 


64.12 Out-of-pocket Costs 


64.12 Submitted cost data accounted for only $584,707 or 44 percent 
of respondent’s total expense of $1,325,055 for 1957. Unrealistic ratio of 
so-called out-of-pocket to total expenses thus reflected requires special justi- 
fication. No such justification was attempted. I & S M-11680, Iron & 
Steel— Minnequa, Colo. to Wichita, Kan., .... I. C. C. ...., 3-10-59, Div. 2. 


64.14 Typicality of Cost Study 


64.14 Statement No. 7-56 includes data reflecting average costs in 
specified period for all shipments falling within certain weight brackets, 
but those costs do not necessarily reflect cost of transporting specific traffic 
from and to particular points. Here, Davidson has had experience in moving 
seven shipments of lead for interested shipper, and its costs as submitted, 
reflecting that experience, merit serious consideration. I & S M-11615, Lead 
—Tottenville, N. Y. to Baltimore, Md., .... I. C. C. ...., 3-17-59, Div. 3. 


64.15 Round-trip Costs 


64.15 Costs shown are for one way only, and there is no indication 
whether probable return movement would be empty or under load, and if 
latter, what average round-trip load might be. In these circumstances, 
finding that proposed rates would be reasonably compensatory is not war- 
ranted. I & S M-11778, Paper Fertilizer Bags—Atlanta to Jackson, Miss. & 
Harvey, la., .... I.C. C. ...., 2-25-59, Div. 2. 


64.15 No evidence was presented as to number of trips included in 
test nor whether test was limited to return load of sugar traffic. In these 
circumstances, it is doubtful that two-day study would be representative of 
return load. System average load would afford better basis in developing 
return-load factor. I & S M-10179, Sugar—Minn, to Ill. & Wis., 

1. ©. CG. ...., SB, Div. 8. 


66. Class Rates 


66.0 Generally 
66.0 Generally 


66.0 On reconsideration (1) motor-carrier rates between Seattle & 
Tacoma, Wash., & related points, & points east of Pendleton, Oregon, in 
Oregon, southern Idaho & Utah, found unjust, unreasonable and unduly 
prejudicial, and lawful basis of rates determined; and (2) similar rates 
between Seattle-Tacoma & points in eastern Wash., northern Idaho, & Mont., 
& rates assailed in MC-C-1796 (Portland Freight Traffic Assn. v. M & M 
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Fast Freight, Inc.) round not shown to be unlawful. Prior findings, 301 
I. C. C. 483, modified. MC-C-1762, Seattle Traffic Assn. v. Consolidated 
Freightways, Inc., .... I. C. C. , 3-5-59, Commission (embraces MC-C- 


1796). 
66.5 Semi-Processed Material 
66.58 Primary Metals 


66.58 Rate on pig iron, in C.Ls., from Jackson, Ohio, to Racine, Wis., 
found to have been and to be unjust and unreasonable. Just and reasonable 
basis prescribed, and reparation awarded. No. 32279, Belle City Malleable 
Iron Co. v. Chesapeake & O. Ry. Co., .... I. C. C. , 2-18-59, Div. 3. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 Upon reconsideration, rate charged on shipment of power pumps 
from Oakland, Calif. to Woodbury, N. J., found to have been unjust and 
unreasonable. Just and reasonable rate determined. Findings in prior 
report, 303 I. C. C. 771, modified. MC-C-2035, Sinclair Pipe Line Co. v. 
Transamerican Freight Lines, Inc., .... I. C. C. , 2-20-59, Commission. 


66.9 Miscellaneous Manufactures 
66.90 Generally 


66.90 Upon reconsideration, assembling class rates of Super Service 
Motor Freight Co., Inc. (successor to St. Louis-Nashville Freight Lines, Inc.), 
from Nashville, Tenn. to Chicago, Ill., & to St. Louis, Mo., & points grouped 
therewith, found unlawful under secs. 408 and 216(d) of Act. Prior findings, 
po I. C. C. 791, modified. Rates found unlawful ordered cancelled. MC-O- 

— Assembling Rates—St. Louis-Nashville Freight Lines, Inc., .... I. C. C. 
, 3-2-59, Commission. 


67. Commodity Rates 
67.0 Generally 


67.0 Generally 


67.0 MC-C-1762, Seattle Traffic Assn. v. Consolidated Freightways, Inc., 
. & ©. , 3-5-59, Commission. (Please See 66.0, Same Title). 


67.01 All Freight Mixtures 


67.01 Proposed rail charges on two boxcar movements of all-freight, 
in mixed C.Ls., between points in official territory, found not shown to be 
just and reasonable. 


Except in extraordinary circumstances not here present, Commission 
has not approved all-freight rates below 45 percent of first class for move- 
ment in boxcars. As stated, proposed charges are on level approximating 
15 percent of first class. I & S 6992, All Commodities—Mixed C.Ls.—Bet. 
Points in Official Territory, .... I. C. C. , 3-6-59, Div. 3. 


67.01 Proposed round-trip charge on shipper-owned trailers, loaded 
or empty, between Cicero, Ill. & Dayton’s Bluff, Minn., found not shown to 
be just and reasonable. I & S 7005, All Freight—Cicero, Il. & Dayton’s 
Bluff, Minn., .... I. C. C. , 3-3-59, Div. 2. 


67.01 (1) Upon further hearing, rail rates on all commodities, min. 
30,000 lbs., between points in central territory, on one hand, & in trunkline 
& New England territories, on other, found not shown to be unjust, un- 
reasonable, or otherwise unlawful. 


(2) Maintenance of such rates subject to rule which provides method 
of determining charges on mixed C.L. of freight subject to all-commodity 
rates & to rates lower than all-commodity rates, found not shown to be 
unjust or unreasonable. Findings in prior reports, 293 I. C. C. 295 and 63 
M. C. C. 453, modified in part. No. 31006, Eastern Central Motor Carriers 
Assn., Inc. v. Akron, C. & Y. R. Co., .... I. C. C. , 3-5-59, Commission. 
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67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Upon further hearing, found (1) that failure of rail carriers to 
apply on ex-barge grain & grain products, in C.Ls., from barge-line ports of 
discharge, proportional rates equal to those applied on ex-rail shipments 
from and to same points, is in violation of sec. 3(4) of Act; and (2) that 
rates on ex-barge traffic from Tennessee River ports to points in South, & 
from New Orleans, La., to points in certain southern states and in La., are, 
and for future will be, unduly prejudicial to those barge ports and unduly 
preferential of Memphis, Tenn., and processors there located, under sec. 
3(1) of Act. Prior findings, 296 I. C. C. 247 and 303 I. C. C. 463, to extent 
inconsistent with those herein reversed. No. 30744, American Barge Line 
Co. v. Alabama G. S. R. Co., .... I. C. C. , 3-24-59, Commission. 


67.11 C.L. switching charges at Minneapolis, Minn., on grain moved 
from complainant’s elevator to barge terminal for transshipment to interstate 
destinations by contract barge lines, found not shown to be unlawful as 
alleged. No. 32254, Osborne McMillan Elevator Co. v. Minneapolis, St. P. & 
5. a ee Oe, 1.2. BSC. SC. , 3-16-59, Div. 2. 


67.11 Rates on grain, grain products, & grain byproducts, in C.Ls., 
from origins on complainant’s line to destinations on lines of defendants, 
found unjust, unreasonable, and unduly prejudicial. New joint rates on 
such traffic found to be necessary and desirable in public interest, just and 
reasonable joint rates, and just, reasonable, and equitable divisions thereof, 
— No. 32028, Montana W. Ry. Co. v. Apache Ry. Co., .. zz Cc. o. 

...+, 2-25-59, Div. 2 (embraces No. 32028, Sub 1, Montana W. Ry. Co. v. 
Great Northern Ry. Co. and cross-complaint). 

67.11 Reduced T.L. rates on rice & rice products from points in Ark. 
to points in Mo. & II1., found to have been cancelled. I & S M-8413, Rice— 
Ark. to Ill. & Mo., .... I. C. C. , 3-11-59, Div. 2. 

67.11 T.L. rates on rice & rice products from points in Ark. to points 
in Mo. & Ill., found not shown to be unlawful. No. 32264, Rice—Ark. to 
am, Bey ona CS. , 3-11-59, Div. 2 (embraced in I & S M-8413). 

67.11 Rates on brewers’ rice, in C.Ls., from certain origins in Ark., 
La. & Texas to Kansas City, Mo. & Milwaukee, Wis., found not shown to 
have been unlawful in past, but for future to be unduly prejudicial to 
complainant and unduly preferential of receivers at St. Louis, Mo. Unlaw- 
fulness required to be removed. No. 32142, Jos. Schlitz Brewing Co. v. 
Missouri Pac. R. Co., .... I. C. C. , 2-27-59, Div. 3. 


67.19 All Other 


67.19 Proposed reduced T.L. rate on seeds from Minneapolis & St. 
Paul, Minn. to Cincinnati, Ohio, found not shown to be just and reasonable. 
I & S M-11687, Seeds—Twin Cities, Minn. to Cincinnati, Ohio, .... I. C. C. 

, 8-17-59, Div. 3. 


67.3 Rough Products of Mines 


67.83 Sand, Stone & Gravel 


67.33 Rates charged on shipments of broken stone, in C.Ls., from 
Crossville & Crab Orchard, Tenn. to Minneapolis, Minn., found not shown 
to have been inapplicable, unjust, or unreasonable. No. 32278, Rubble Stone 
Co. v. Chicago & E. I. R. Co., .... I. C. C. , 2-19-59, Div. 2. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Upon reconsideration, findings in prior report, 303 I. C. C. 57, 
modified to grant relief in rates on ethylene glycol, in tank-car loads, from 
North Seadrift & Texas City, Texas to Clinton, Iowa, without observing 
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iong-and-short-haul and aggregate-of-intermediates provisions of sec. 4 of 
Act. FSA 82485, Ethylene Glycol—Texas Ports to Clinton, Iowa, .... 
; , 3-2-59, Commission (embraces FSA 32486, same title). 


67.56 Rubbber, Asbestos & Plastics 


67.56 Proposed reduced T.L. rate on plastics from Velasco, Texas to 
New York, N. Y., found just and reasonable. Order of suspension vacated. 
I & S M-11768, Plastics—Velasco, Texas to New York, N. Y., .... I. C. C. 

, 2-26-59, Div. 2. 


67.57 Fertilizer 


67.57 Rates on potash, in C.Ls., from Carlsbad & Loving, N. Mex. to 
certain destinations in southwestern territory, found not shown to be unjust, 
unreasonable, nor unduly prejudicial. No. 32239, Southwestern Industrial 
Traffic League v. Atchison, T. & S. F. Ry. Co., .... I. C. C. , 3-3-59, 
Div. 2. 


67.58 Primary Metals 


67.58 Proposed reduced motor-carrier rate on lead, antimonial or pig, 
from Tottenville, N. Y. to Baltimore, Md., found just and reasonable. I[&S 
M-11615, Lead—Tottenville, N. Y. to Baltimore, Ble cccn Ba 
3-17-59, Div. 3. 


67.58 On reconsideration, reduced rate on magnesium metal & alloys 
thereof, in C.Ls., from Velasco, Texas to E. St. Louis, Ill., found not shown 
to be just and reasonable. Findings in prior report, 304 I. C. C. 427, re- 
versed. 1[&S ow ———— Texas to E. St. Louis, Dil, .. 

» 3-2-5 v. 2 


67.6 Industrial Manufactures 


67.61 Iron & Stcel Articles 


67.61 Proposed initial T.L. rates on castings & forgings from Portland, 
Oregon to Chicago, Danville & Peoria, Ill., found unlawful. Schedules 
ordered cancelled without prejudice to filing of new schedules in conformity 
with findings made. I & S M-11567, Castings & Forgings—Portland, Oregon 
@ Us, «... LG , 3-16-59, Div. 3 


67.61 Proposed reduced T.L. rates on iron & steel fencing or poultry 
netting, & related items, from Houston, Texas & points taking same rates, 
to certain points in Ind. & Ohio, found just and reasonable. I & S M-11494, 
Fencing—Texas to Ind. & Ohio, .... I. C. C. 2-19-59, Div. 3. 


67.61 Rates on skelp, in C.Ls., from Youngstown, Ohio & Detroit & 
Trenton, Mich., to Welland, Ont., Canada, & from Youngstown to Cleveland, 
Ohio, found not shown to be unjust, unreasonable, or otherwise unlawful. 
No. 31907, Great Lakes Ship Owners Assn. v. Akron, C. & Y. R. Co., 

1. ©. oh , 3-18-59, Div. 2. 


67.61 Proposed reduced T.L. rate on iron & steel articles from Minne- 
qua, Colo. to Wichita, Kan., found not shown to be just and reasonable. 
1 & S M-11680, Iron : Steel—Minnequa, Colo. to Wichita, Kan., .... I. C. C. 

, 3-10-59, Div. 2. 


67.61 Proposed reduced T.L. rate on iron & steel articles from 
Sparrows Point, Md. to Danville, Va., found not shown to be just and reason- 
able. I & S M-11574, Iron & ‘Steel Articles from Sparrows Point, Md. to 
Danville, Va., .... I. C. C. , 8-6-59, Div. 3. 


67.61 Proposed reduced TL. rate on iron & steel bars from Buffalo, 
N. Y. to Maynard, Mass., found just and reasonable. I & S M-11731, Iron 
& Steel Bars—Buffalo N. Y. to Maynard, Mass., .... I. C. C. » 3- is- 59, 
Div. 2. i 


67.61 Proposed reduced T.L. rate on iron or steel articles from Kansas 
City, Mo. to Fargo, N. Dak., found just and reasonable. I & S M-11655, 
Iron or Steel—Kansas City, Mo. to Fargo, N. Dak., .... I. C. C. ...., 
2-25-59, Div. 3. 
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67.65 Paper & Paper Products 


67.65 Proposed reduced T.L. rates on paper fertilizer bags from 
Atlanta, Ga. to Jackson, Miss. & Harvey, La., found not shown to be just 


and reasonable. I & S M-11778, Paper Fertilizer Bags—Atlanta to Jackson, 
Miss. & Harvey, La., .... I. C. C. ...., 2-25-59, Div. 2. 


67.65 Proposed reduced T.L. rates on pulpboard & paper from Spring- 
hill & Bastrop, La. to Cleveland, Ohio, found not shown to be just and 
reasonable. I & S M-11658, Pulpboard & Paper—La. to Cleveland, 

I. C. C. ...., 2-25-59, Div. 2. 


67.65 Proposed reduced T.L. rate on wrapping paper & pulpboard or 
fiberboard from Crossett, Ark. to Pittsburgh, Pa., found not shown to be 
just and reasonable. I & S M-11647, Wrapping Paper, Pulpboard—Crossett, 
Ark. to Pittsburgh, Pa., .... I. C. C. ...., 2-20-59, Div. 2 


67.67 Paints, Abrasives & Preservatives 


67.67 Proposed reduced T.L. rates on paint & paint materials from 
Gibbsboro, N. J. to Pittsburgh, Pa., found just and reasonable. Order of 
suspension vacated. I&S M-11709, Paint—Gibbsboro, N. J. to Pittsburgh, 
ee a eee Div. 2. 

67.67 Proposed reduced T.L. rates on paint & paint materials between 
Ft. Madison, Iowa, & St. Louis, Mo., & on chemicals from Louisiana, Mo. to 


Chicago, I1l., found not shown to be just and reasonable. I & S M-11476, 
Paint & Chemicals—Bet. Ill., Mo. & Iowa, .... I. C. C. ...., 3-6-59, Div. 3. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed motor-carrier T.L. rates on sugar from Bingham, 
Crookston (Wilds), & E. Grand Forks, Minn. to Chicago, Ill. points grouped 
therewith, & certain points in Wis., found not shown to be just and reason- 
able, except as noted. Schedules not found just and reasonable ordered 
cancelled. I & S M-10179, Sugar—Minn. to Ill. & Wis., ....1.C.C....., 
3-2-59, Div. 3. 


67.81 Proposed reduced T.L. rates on sugar from New York, N. Y., 
to certain points in Conn., found not shown to be just and reasonable. 
I & S M-11614, Sugar & Metals—Korten Karrier, Inc., .... I. C. C. ...., 
2-24-59, Div. 2. 


67.83 Meat, Poultry & Dairy Products 


67.83 Reduced C.L. rates on lard, lard compounds & lard substitutes 
from Minneapolis & St. Paul, Minn. to Chicago, Ill., found not shown to be 
just and reasonable. Schedules ordered cancelled, without prejudice to 
filing of new schedules in conformity with views expressed. I & S 6887, 
Lard—Twin Cities to Chicago, Ill, .... I. C. C. ...., 2-26-59, Div. 3. 


67.83 Minimum contract-carrier T.L. rate on lard, lard compounds & 
lard substitutes from Minneapolis & St. Paul, Minn. to Chicago, IIl., found 
not shown to be unlawful. No. 32409, Packinghouse Products bet. Twin 
Cities & Chicago, .... I. C. C. ...., 2-26-59, Div. 3 (embraced in I &S 
6887). 

67.84 Beverages 


67.84 Proposed initial T.L. rates on malt beverages from Cumberland, 
Md. to Jacksonville, Tampa & Miami, Fla., found not shown to be unlawful. 
I & S M-11502, Beverages—Cumberland, Md. to Fla., .... I. C. C. ...., 
8-9-59, Div. 3. 


67.88 Cleansers 


67.88 Proposed reduced T.L. rate on cleaning compound, laundry sour 
& sodium fluoride from Joliet, Ill. to Cincinnati, Ohio, found not shown 
to be just and reasonable. I & S M-11646, Cleaning Compounds—Joliet, Il. 
to Cincinnati, .... I. C. C. ...., 3-20-59, Div. 3. 
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67.9 Miscellaneous Manufactures 


67.94 Glassware 

67.94 Upon reconsideration, findings in prior report, 303 I. C. C. 328, 
that rate on glass beer mugs, in C.Ls., from Dunkirk, Ind. to Oklahoma City, 
Okla., is not shown to have been unjust and unreasonable in the past, but 
is unjust and unreasonable for the future, affirmed. No. 32128, Chamber 
of Commerce of Oklahoma City, Okla. v. Atchison, T. & 8S. F. Ry. Co., 
I. C. C. ...., 3-2-59, Commission. 


67.97 Tobacco & Products 

67.97 Proposed reduced T.L. rates, for application on excess over 
40,000 lbs., of any one shipment of cigars, cigarettes, tobacco, & related 
articles from Louisville, Ky. to Grand Rapids, Mich., found not shown to be 
just and reasonable. Schedules ordered cancelled, without prejudice to 
filing of new schedules in conformity with findings made. I & S M-11519, 
Cigars, etc.—Louisville, Ky. to Grand Rapids, Mich., .... I. C. C. ...., 
3-12-59, Div. 3. 


69. Passenger Service Charges 


69.4 Bus Basic Fares 
69.40 Generally 


69.40 Proposed reduced motor passenger fares between Omaha, Neb. 
& certain other points in Neb., on one hand, and on other, Kansas City, Mo. 
& Kansas City, Topeka, & other points in Kan., found just and reasonable 
on experimental basis. I & S M-11234, Fares—Thunderbird Transp. Co., 
Inc., .... I. C. C. ...., 3-20-59, Div. 8. 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 Mere happenstance that certain transshippers were in debit 
position on Aug. 1, 1955, while others were not, does not warrant departure 
from principle of equality of treatment of shippers for whom transportation 
services were rendered under substantially similar circumstances. “Similar 
circumstances” referred to in sec. 2 of Act are those pertaining to carriage 
of traffic, and no ground for difference in rates is created unless differences 
in circumstances and conditions are those relating to carriage thereof. 
Measure of damages suffered by these complainants is in exact amount of 
additional demurrage charges caused by difference in treatment under de- 
murrage tariff. 


Demurrage charges for detention of cars loaded with coal for trans- 
shipment at various North Atlantic ports found not shown to have been 
unreasonable, but unjustly discriminatory in certain instances. Reparation 
awarded, and defendants authorized to waive collection of outstanding 
undercharges to extent indicated. No. 32296, Bradford Coal Co. v. Baltimore 
& O. R. Co., .... 1.C. C. ...., 2-24-59, Div. 3. 


70.2 Rate Adjunmedte or Practices 
70.20 Generally 


70.20 Ratemaking is pragmatic business, and rail grain-rate structure, 
built on experience of years and developed to its present point only after 
more than decade of hearings and adjustments, is essentially pragmatic 
product, with each carefully considered portion (and proportional) integral 
part of equally carefully considered and effective whole. Although rate 
structures, like any human product, are subject to obsolescence, continuing 
adjustments have made present structure continuingly useful one, as is 
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perhaps best demonstrated by fact that grain and its products, basic to our 

economy, are available throughout nation on nearly uniform basis despite 

complexities of transportation and processing necessary to such result. 

No. 30744, American Barge Line Co. v. Alabama G. 8S. R. Co., .... I. C. C. 
, 3-24-59, Commission. 


70.28 Assembly & Distribution 


70.28 Maintenance by Super Service of assembling class rates under 
investigation which are different than its normal class rates contempo- 
raneously applicable from and to same points are not justified by difference 
in respective conditions under which instrumentalities or services of that 
carrier are used, as required under sec. 408 of Act; and such assembling 
class rates are unjustly discriminatory under sec. 216(d) of Act. MC-C- 
1970, Assembling Rates—St. Louis-Nashville Freight Lines, Inc., 

1 ©. , 3-2-59, Commission. 


70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Because of court’s decisions in 351 U. S. 56 and 330 U. S. 567, 
there is no alternative to finding that rates applied on ex-barge grain moved 
by rail from Tennessee River ports to South are, and for future will be, 
unduly prejudicial to those ports and unduly preferential of Memphis and 
shippers there located, to extent that they exceed or may exceed rates re- 
flecting same percentage of uniform first-class rates therefrom as proportional 
rates from Memphis bear to uniform first-class rates from that point to same 
destinations. Similar finding made in respect of movements from New 
Orleans. No. 30744, America Barge Line Co. v. Alabama G. S. R. Co., 
ee eS , 3-24-59, Commission. 


70.41 Disadvantageous Location 


70.41 Commission has no authority to require adjustment of rates to 
equalize natural disadvantages, 284 I. C. C. 326, 328, although carriers, in 
exercise of their managerial discretion, can do so themselves if rates thus 
established are otherwise lawful. 


Carriers may voluntarily remove competitive disadvantages in order to 
place shippers on their lines on competitive basis by establishment of rates 
which are not otherwise unlawful, but cannot be required to do so where 
disparity is warranted by differences in transportation conditions. 286 
I. C. C. 231, 244. MOC-C-1762, Seattle Traffic Assn. v. Consolidated Freight- 
ways, Inc., .... I. C. C. , 3-5-59, Commission. 


71. neteenadiatn Charges 


71.3. Water Competition 
71.31 Actuality 


71.30 While none of traffic has moved by water, in determining 
whether competition by water is actual or is merely potential, as required 
by statute, fact that there has been no movement by water is significant but 
not controlling. Nothing in statute indicates that actual movement of con- 
sidered commodity by water is necessary to establish existence of water 


competition. See 208 I. C. C. 327. FSA 32485, Ethylene Glycol—Texas 
Ports to Clinton, Iowa, .... I. C. C. , 3-2-59, Commission. 


72. Port Equalization 


72.4 West Coast Ports 
72.40 Generally 


72.40 Parity of rates of various rail lines in northern territory with 
which defendants must compete warrants maintenance of motor rates to and 
from Columbia River ports on parity with those to and from Puget Sound 
ports. MC-C-1762, Seattle Traffic Assn. v. Consolidated Freightways, Inc., 
es ee , 3-5-59, Commission. 
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74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 Mere difference in rates does not establish undue prejudice; 
prejudice is not prohibited, unless it is undue or unreasonable and dissimilar 
competitive conditions justify difference in rates that otherwise might be 
unlawful. 54 M. C. C. 575, 680. MC-C-1762, Seattle Traffic Assn. v. Con- 
solidated Freightways, Inc., .... I. C. C. ...., 3-5-59, Commission. 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 Complainant is in competition with St. Louis receivers in sale 
of beer, and competitors at that point use brewers’ rice in manufacture of 
beer. Thus, maintenance of assailed rates in future would be unduly pre- 
judicial to complainant and unduly preferential of receivers at St. Louis. 
No. 32142, > Schlitz Brewing Co. v. Missouri Pac. R. Co., .... I. C. C. 
eeee, 2927-59, Div. 3. 


74.3 Injury to Complainant 
74.30 Generally 


74.30 In order to form basis for finding of undue prejudice, there 
must be showing of shipper competition and of undue disadvantage to com- 
plainant by reason of disparity complained of. No. 32254, Osborne McMillan 
Flevator Co. v. Minneapolis, St. P. & S. S. M. R. Co., .. Cc 
3-16-59, Div. 2. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.09 Imposition of Conditions 


80.09 Retroactive prescription of unacceptable conditions would be 
inconsistent with clear intent of sec. 5(1) of Act. Pooling must be ‘‘assented 
te by all carriers involved.’’ Commission’s orders are permissive. Although 
Commission may prescribe terms and conditions which must be observed if 
pooling arrangements are entered into, carriers are free to withdraw pro- 
posed pooling arrangement before it becomes effective or refrain from 
putting arrangement into effect if prescribed terms and conditions are 
unsatisfactory to them. No. 29592, Proposed Pooling of Railroad Earnings 
& Service Involved in Operation of Pullman Co. under Railroad Ownership, 
--e. ILC. C. ...., 8-16-59, Commission. 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 Requirements of state laws in other similar instances have here- 
tofore been recognized as adequate reason for maintaining separate corporate 
entities. However, transfer of direct control of these companies to Truck 
Lines subject to prior Commission approval would permit elimination of 
holding company, and would appear to be further desirable simplification 
of system. 

Merger is in consonance with Commission’s policy of encouraging cor- 
porate simplification of commonly controlled carriers. MC-F-6850, Pennsyl- 
vania Truck Lines, Inc.—Control & Merger—Scott Bros., Inc. & Buffalo 
Storage & Carting Co., 3-24-59, Div. 4. 

80.13 Unification is in accord with Commission’s policy of encouraging 
corporate simplification. MC-F-7010, Tucker Freight Lines, Inc.—Merger— 
Brodbeck Trucking Co., Inc., 2-25-59, Div. 4. 
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80.17 Railroad Highway Operations 


80.17 So long as traffic is limited to shipments having prior or sub- 
sequent rail haul, imposition of “‘key-point” restriction is not required, as it 
is not apparent wherein merger will materially affect present competitive 
situation. MC-F-6850, Pennsylvania Truck Lines, Inc-—Control & Merger— 
Scott Bros., Inc. & Buffalo Storage & Carting Co., 3-24-59, Div. 4. 


80.3 Dual Authority 


80.30 Generally 


80.30 Commodities vendor is authorized to transport as motor contract 
carrier are identical to those vendee is authorized to transport as motor com- 
mon carrier. Transaction would authorize future operations by vendee as 
common carrier from Kingsport to points in N. Car., and as contract carrier 
from Kingsport and Johnson City and Marion to areas in Ky. and W. Va. 
Clearly dual operations would result from this transaction ‘‘within same 
territory’ within meaning of sec. 210. Although vendor ceased all operations 
some time ago, and has never instituted service under operating rights 
granted in MC-112254, Sub 2, in Oct. 1957, evidence shows that shippers of 
these commodities need service and that vendee is able to meet their require- 
ments. As stated in 71 M. C. C. 383, 387, “neither prohibition of section 210 
against dual operations nor principles upon which it is based are absolute and 
inflexible.’”’” On basis of evidence in this record, dual operations resulting 
from this transaction would be consistent with public interest and National 
Transportation Policy. MC-F-7008, R. L. Estes—Pur.—R. E. Minton, .... 
M.C.C. ...., 3-6-59, Div. 4. 


80.31 Conversion of Authority 


80.31 Where, as here, dual operations of separate carriers under 
common control have previously been found to be consistent with public 
interest and National Transportation Policy, change to be brought about 
through merger of such carriers so far as effect on dual operations is con- 
cerned, is not such as to require consideration. 37 M.C. C. 599. MC-F-6850, 
Pennsylvania Truck Lines, Inc.—Control & Merger—Scott Bros., Inc. & 
Buffalo Storage & Carting Co., 3-24-59, Div. 4. 


80.5 Effect of Order 
80.50 Generally 


80.50 Findings here are not to be construed as authorizing acquisition 
of control without merger also being accomplished. MC-F-6850, Pennsyl- 
vania Truck Lines, Inc.—Control & Merger—Scott Bros., Inc. & Buffalo 
Storage & Carting Co., 3-24-59, Div. 4. 


80.6 Pooling 
80.60 Generally 


80.60 Whether and to what extent public interest requires that com- 
petition be preserved is element which Commission must consider in passing 
upon applications for approval of pooling arrangements. 321 U. S. 67. No. 
29592, Proposed Pooling of Railroad Earnings & Service Involved in Opera- 
tion of Pullman Co. under Railroad Ownership, .... I. C. C. ...., 3-16-59, 
Commission. 


80.61 Railroad 


80.61 Sec. 5(9) does not authorize reversal or modification by sup- 
plemental order of approval of pooling arrangements under circumstances 
here existing. 


While changes in pooling arrangements require approval, there is no 
provision which states that permission must be obtained to discontinue pool- 
ing arrangement, and order of May 6, 1947, clearly contemplated that rail- 
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roads may withdraw from Pullman performance of any proposed services 
and themselves perform those services. No. 29592, Proposed Pooling of 
Railroad Earnings & Service Involved in Operation of Pullman Co. under 
Railroad Ownership, .... I. C. C. , 3-16-59, Commission. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.13 Officer or Employee Relation 
81.13 Nunnally owns no stock in Southern or Tank Lines, is not an 
officer or director of either and, at present time, works for such carriers in 
operational rather than policy-making matters. In circumstances, no reason 
is found for requiring him to resign his present employment with such car- 
riers as condition to issuance of certificate to applicant. MO-113708, Sub 38, 
Louisiana Tank Lines, Inc. Ext.—Specified Commodities, . 
3-9-59, Div. 1. 


ee ees 


81.7 Disposition of Control Applications 
81.71 Railroad—Authorized 


81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 


Seaboard Air Line R. Co.—Richmond Term. Ry. Co., F. D. 20423, 3-17-59. 
81.73 Motor Truck—Authorized 
81.73 Control of Two or More Motor Carriers of Property in a Common 
Interest Authorized by Div. 4: 
Bray, Inc., Earl,—Wright Motor Lines, Inc., MC-F-6984, 3-25-59. Prior 
repent, .... M. ©. G. , 2-19-59, modified. 
R. C. Motor Lines, Inc. nntiaiihins States Motor Lines, Inc., MC-F-6568, 
x. Cc. C. 3-6-59. 
$1.74 Motor Truck—Denied 
81.74 Authority for a Motor Carrier of Property to Control One or 
More Other Such Carriers Denied by Div. 4, unless otherwise stated: 
Southern Tank Lines, Inc. (formerly Gasoline Transport Co.)—Louisiana 


Tank Lines, Inc., MC-F-6835, 2-27-59, Div. 1. (embraced in MC-113708, 
Sub 3). 


82. Transaction Sound & Applicant Fit 
82.3 Consideration 


82.35 Employment Contracts 


82.35 Under remaining two agreements Michigan Exp. would employ 
on full time basis, St. Louis Exp. president and secretary-treasurer for two 
years and one year, respectively, at annual salaries of $15,000 and $6,000. 
Former would be in charge of operations in St. Louis territory, and latter 
would serve as accountant. Contracts are true employment agreements and 
are not indirect means used to increase purchase price. MC-F-6683, Michigan 
Exp., Inc.—Pur.—Chicago-St. Louis Exp., Inc., .... M. C. C. , 3-10-59, 
Div. 4. 


82.35 In numerous prior cases, Commission has accepted testimony of 
responsible witnesses in explanation of proposed employment relationships 
growing out of proposals to sell motor carrier properties, and from evidence 
there is adequate support for view that such relationship here would be 
genuine and not indirect means used by parties to increase purchase price. 
Employment contract therefore is not subject to Commission jurisdiction. 
55 M. C. C. 145 and 59 M. C. C. 459. MOC-F-6612, Red Star Exp. Lines of 
Auburn, Inc.—Pur.—Albert Fillmore, .... M. C. C. , 3-9-59, Div. 4. 
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82.4 Resulting Operation 


82.40 Generally 


82.40 Resulting coordinated service under common control should 
provide more efficient and economical transportation service in public in- 
terest. MC-F-6568, R. C. Motor Lines, Inc.—Control—Cotton States Motor 
Lines, Inc., .... M. C. C. ...., 3-6-59, Div. 4. 


82.5 Intercarrier Relations 
82.50 Generally 


82.50 Specialized nature of household goods transportation wherein 
physical interchange of shipments is highly undersirable, plus broad area 
wherein shipments are originated and in turn destined, has resulted in estab- 
lishment of relationships between various household goods carriers similar 
to that employed by vendor and its agents to meet needs of shipping public. 
Without question, carriers with limited authority must participate in such 
arrangements or become noncompetitive to nationwide carriers and their 
agents. Similar considerations are also applicable in interline arrangements 
between carriers of this nature. MOC-F-6691, Republic Van & Storage Co., 
Inc.—Pur.—Eastern Van Lines, Inc., .... M. C. C. ...., 3-16-59, Div. 4. 


82.7 Unauthorized Consummation 
82.71 Vendee Operations Without Certificate 


82.71 Under arrangement, vendee supplies and pays drivers used in 
operating vehicles and also employs and pays employees who load, route 
and bill shipments handled in such vehicles. It is apparent that vendee for 
all practical purposes controls movement of all traffic transported under ar- 
rangement, and that vendee has in effect accomplished lease of portion of 
Schultz’s carrier operations without prior approval and in violation of sec. 
5(4) of Act. Compare MC-F-6394, decided Dec. 19, 1958, and cases cited 
therein. 


To compound above illegality, as protestants contend, Schultz’s rights 
do not permit rendition of such service. MC-C-6508, Lewis Cartage Ltd.— 
Pur. (Por.)—P. J. Garvey Carting & Storage, Inc., .... M. C. C. ‘ 
3-3-59, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular-Route Common Carrier 


83.02 Only three shipments, all of which moved during 1955, are 
shown to have been transported by vendor under its irregular-route, general- 
commodity authority involved in purchase herein. Moreover, record other- 
wise discloses that vendor has concentrated its carrier activity entirely on 
movement of household goods, and that it does not even possess suitable 
vehicular equipment to engage in transportation of general commodities. 
Under circumstances, considered operating rights of vendor are and have 
been dormant. MC-F-6508, Lewis Cartage Ltd.—Pur. (Por.)—P. J. Garvey 
Carting & Storage, Inc., .... M. C. C. ...., 3-3-59, Div. 4. 


83.02 In view of traffic transported and irregular-route nature of 
rights utilized to perform service, conclusion is warranted that certain rights 
have been actively operated and had not been allowed to become dormant 
prior to R. C.’s exercise of temporary authority. MC-F-6568, R. C. Motor 
Lines, Inc.—Control—Cotton States Motor Lines, Inc., ... 

3-6-59, Div. 4. 
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83.2 Degree of Utilization 
83.20 Generally 


83.20 Regularity of specialized type of transportation service, as trans- 
portation of household goods, cannot generally be compared with operations 
of general commodity carrier. 60 M. C. C. 701. MOC-F-6691, Republic Van 
& Storage Co., Inc.—Pur.—Eastern Van Lines, Inc., .... M. C. C. ....; 
3-16-59, Div. 4. 


83.25 Operation to Best of Ability 


83.25 Finding is justified that vendor has failed to operate within 
area commensurate with its resources or to provide shippers therein with 
complete service. MC-F-6806, Northern Haulers Corp.—Pur. (Por.)—Penn 
Yan Exp., Imc., .... M. C. C. ...., 3-18-59, Div. 4. 


83.25 It is apparent that vendor’s operations, although somewhat 
limited, have been commensurate with its facilities and abilities, and finding 
that vendor’s rights had become, or presently are, dormant is clearly not 
justified. MC-F-6691, Republic Van & Storage Co., Inc.—Pur.—Eastern 
Van Lines, Inc., .... M.C.C. ...., 3-16-59, Div. 4. 


83.3 Reinstitution of Operation 
83.35 Proposal by Vendee 


83.35 To extent vendee would reactivate such dormant authority it 
would constitute new service. MC-F-6612, Red Star Exp. Lines of Auburn, 
Inc.—Pur.—aAlbert Fillmore, .... M. C. C. ...., 3-9-59, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.90 Generally 


83.90 Transfer of dormant operating rights under sec. 5 may be ap- 
proved only upon clear showing that there is real need for service which 
may be restablished thereunder. See 70 M. C. C. 343. MOC-F-6508, Lewis 
Cartage Ltd.—Pur. (Por.)—P. J. Garvey Carting & Storage, Inc., 

M. C. C. ...., 3-38-59, Div. 4. 


83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Transfer of Motor Truck Operations Approved by Div. 4 upon 
Condition that Operating Authority Covering Dormant Portions of Vendors’ 
Routes Be Surrendered and Cancelled: 


R. C. Motor Lines, Inc.—Control—Cotton States Motor Lines, Inc., MC-F- 
COGS, cccs Bh. Gi Ge ccc cy COS 


84. New Service Doctrine 


84.1 New Through Operations 
84.12 Restrictions Against 


84.12 No evidence has been adduced showing need for services which 
would adversely affect Benton. To protect situation, findings accordingly 
will provide that coincidentally with consummation of transaction herein, 
Cotton States’ radial irregular-route rights to operate out of Augusta and 
Savannah shall be modified so as to exclude therefrom right to handle traffic 
moving from, to, or through Brunswick or points in Fla. With such modi- 
fications carriers should have no difficulty in maintaining separate nature 
of their regular and irregular route operating rights when they are providing 
joint-line service. MC-F-6568, R. C. Motor Lines, Inc.—Control—Cotton 
States Motor Lines, Inc., .... M. C. C. ...., 3-6-59, Div. 4. 
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84.2 Changed Pattern of Operation 
84.24 Combination of Regular & Irregular Authority 


84.24 In absence of concrete evidence to contrary, it must be presumed 
that prospective purchaser will observe separate nature of rights and will 
not effect unlawful conversion. See 39 M. C. C. 143. MC-F-6612, Red Star 
Exp. Lines of Auburn, Inc.—Pur.—aAlbert Fillmore, .... M. C. C. ...., 
3-9-59, Div. 4. 


84.3 Duplication of Authority 


84.30 Generally 


84.30 As soon as practicable, Cotton States should be merged into 
R. C., subject to prior Commission approval. Although duplications in their 
operations are relatively minor and do not require denial of application 
solely on that ground, situation does tend to cause confusion as to which 
carrier is providing service and should be eliminated through merger. MC-F- 
6568, R. C. Motor Lines, Inc.—Control—Cotton States Motor Lines, Inc., 
v0 ee. Be See Re +0 60g Swe, eae. 4 


84.33 Registrable Intrastate Authority 


84.33 Practice of separating intrastate rights from interstate rights 
with possible result that new competitive interstate operation under proviso 
may evolve is undesirable, but were this only objection to approval herein 
it could be effectively removed by incorporating in findings condition re- 
quiring vendee herein also to take over intrastate rights at no increase in 
present consideration. See 59 M. C. C. 287, 312. MC-F-6612, Red Star Exp. 
Lines of Auburn, Inc.—Pur.—Albert Fillmore, .... M. C. C. ...., 3-9-59, 
Div. 4. 


84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Claims that there have been requests for service into St. Louis 
are not supported by corroborative facts which are of particular importance 
here where record otherwise shows that there is abundance of existing motor 
service, and no shipper representatives have indicated dissatisfaction there- 
with. MC-F-6683, Michigan Exp., Inc.—Pur.—Chicago-St. Louis Exp.. Inc., 
cose Be OG. 2c ccy awe, Gert. &. 


85. Sound Transportation Conditions 


85.1 Service 
85.12 Single-Line 


85.12 Any benefits which might accrue to public from proposed, single- 
line service would be more than offset by adverse effect on protestants, and 
approval of transaction would not foster sound economic conditions in trans- 
portation industry. MC-F-6683, Michigan Exp., Inc.—Pur.—Chicago-St. 
Louis Exp., Inc., .... M. C. C. ...., 2-10-59, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 In all sec. 5 proceedings involving purchase by one carrier of 
another Commission must appraise proposed future operations in light of 
existing services. MC-F-6683, Michigan Exp., Inc.—Pur.—Chicago-St. Louis 
Eixp., Imc., .... M.C. C. ...., 3-10-69, Div. 4. 

85.30 In determining whether transaction would be in public interest, 
Commission has duty of also considering interests of competing carriers 
already serving area, which are entitled to protection, particularly where, 
as here, transaction, if approved and consummated, would result in new 
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competitive service for which no need whatsoever has been shown. MC-F- 
6612, Red Star Exp. Lines of Auburn, Inc.—Pur.—Albert Fillmore, .... 
M. C. C. ...., 8-9-59, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 Although vendee is stronger financially and unification would 
intensify competition for available traffic, evidence amply warrants conclu- 
sion that protestants are well able to meet additional competition without 
serious impairment of their existing services. MC-F-6691, Republic Van & 
Storage Co., Inc.—Pur.—Eastern Van Lines, Inc., .... M. C. C. 
3-16-59, Div. 4. 


85.33 Proof of Impairment 
85.33 As Sanders’ operating ratio for 1955 was 99.7, it is readily ap- 
parent that loss of any of its traffic will have effect of materially injuring its 


operations. MC-F-6185, Transamerican Freight Lines, Inc.—Control & 
Merger—Cumberland Motor Exp. Corp., .... M. C. C. ...., 3-25-59, Div. 4. 


85.4 Effect Upon Employees 


85.41 Railroad 


85.41 Authorization granted upon same conditions for protection of 
railway employees as were imposed in 261 1. C. C. 672. F. D. 16647, Chicago 
G. W. Ry. Co. Joint Use, 3-18-59, Div. 4. 


To Same Effect: 


F. D. 20535, Illinois Central R. Co.—Trackage Rights—Louisville & 
N. R. Co., 3-2-59, Div. 4. 


F. D. 20482, Southern Ry. Co.—Lease—Southern Ry.-Carolina Div., 
3-16-59, Div. 4. 


85.41 Conditions imposed for protection of Seaboard employees and 
question of applicability of sec. 5(2)(f) of Act to employees of Chesapeake 
& O. Ry. Co. should be reserved for hearing at time and place hereinafter to 
be designated. F. D. 20423, Seaboard Air Line R. Co.—Control, etc.— 
Richmond Term. Ry. Co., 3-17-59, Div. 4. 


86. Leases & Operating Agreements 
86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 


Illinois Central R. Co.—Trackage Rights—Louisville & N. R. Co., F. D. 
20535, 3-2-59. 


Seaboard Air Line R. Co.—Control, etc.—Richmond Term. Ry. Co., F. D. 
20423, 3-17-59. 


86.32 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreements Approved by Div. 4: 


Chicago G. W. Ry. Co. Joint Use (Chicago, B. & Q. R. Co.), F. D. 16647, 
3-18-59. 


Southern Ry. Co.—Lease—Southern Ry.-Carolina Div., F. D. 20482, 3-16-59. 
87. Disposition of Unification Applications 
87.1 Merger 
87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Estes, R. L.,—\Pur.—R. E. Minton, MC-F-7008, .... .C.C. ...., 3-6-69. 
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87.13 Motor Truck Lines—Approved (Continued) 


Pennsylvania Truck Lines, Inc.—Control & Merger—Scott Bros., Inc. & 
Buffalo Storage & Carting Co., MC-F-6850, 3-24-59. 

Republic Van & Storage Co., Inc.—Pur.—Eastern Van Lines, Inc., MC-F- 
| oe ae: ee 

Transamerican Freight Lines, Inc.—Control & Merger—Cumberland Motor 
Exp. Corp., MC-F-6185, .... M. C. C. ...., 8-25-59. Prior report, 
75 M. C. C. 423, modified. 


Tucker Freight Lines, Inc-—Merger—Brodbeck Trucking Co., Inc., MC-F- 
7010, 2-25-59. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 

Michigan Exp., Inc.—Pur.—Chicago-St. Louis Exp., Inc., MC-F-6683, .. 

M. C. C. ...., 3-10-59. 


Red Star Exp. Lines of Auburn, Inc.—Pur.—Albert Fillmore, MC-F-6612, 
icce Oo ES " 


87.2 Purchase of Portion of Franchise 
87.27 Motor Truck Lines—Denied 


87.27 Acquisition of Portion of Operating Authority of One Motor 

Carrier of Property by Another Such Carrier Denied by Div. 4: 

Lewis Cartage Ltd.—P. J. Garvey Carting & Storage, Inc., MC-F-6508, .... 
M.C.C. ...., 8-8-69. 

Northern yrer Corp.—Penn Yan Exp., Inc., MC-F-6806, .... M. C. C. 
eeee, 3-18-59. 
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Deaton Truck Line, Inc. Ext.—Ark. (npr) 24.30, 24.55, 27.32* 
De Camp Bus Lines Ext.—Clifton, N. J. (npr) 25.08* 


Eastern Central Motor Carriers, Inc. v. Akron, C. & Y. R. Co. 

02.12, 16.33, 17.20, 62.01, 67.01 
Eclipse Motor Lines, Inc. Ext.—Hurlock, Md. (npr) 24.01, 24.71, 27.32* 
Estes, R. L.—Pur.—R. E. Minton 80.30, 87.13* 
Ethylene Glycol—Texas Ports to Clinton, Iowa 64.07, 67.54, 71.31 
Eureka Distbg. Co. Com. Car. App. (npr) 21.50, 21.59, 27.31* 


Fares—Thunderbird Transp. Co., Inc. 13.90, 16.10, 16.23, 55.01, 55.81, 62.03, 69.40 
Fargnoli, Constantine, Com. Car. App. (npr) 04.02, 23.63, 26.79, 27.31* 
Fencing—Texas to Ind. & Ohio 55.70, 67.61 
Finley, Inc., Sam v. Atlantic Coast Line R. Co. 11.94, 60.10, 62.04 
Fletcher, Cirilo & Elizabeth, Ext.—Crated Furniture 22.86, 23.62, 26.70, 27.31° 
Frederick, Thelma, & Vernon Burke Com. Car. App. (npr) 21.50, 24.61, 27.31* 
Frozen Food Exp. Ext.—Exempt Commodities 24.01, 27.32* 


Great Lakes Ship Owners Assn. v. Akron, C. & Y. R. Co. 16.10, 67.61 


Hall, J. B., & Geo. W. Monroe Cont. Car. App. (npr) 27.41* 
Hearin Tank Lines, Inc. Ext.—MclIntosh, Ala. 27.31* 
Heuer Truck Lines, Inc. (new title, A. E. Kroblin, Inc.) Ext.—Ponca 

City, Okla. 24.01, 27.32* 
Hill Lines, Inc. Ext.—Dallas, Texas 24.71, 27.32* 


Illinois Central R. Co.—Trackage Rights—Louisville & N. R. Co. (npr) 

85.41, 86.31* 
Insurance Compliance (Motor Carrier) 48.12 
Iron & Steel—Minnequa, Colo. to Wichita, Kan. 64.12, 67.61 
Iron & Steel Articles from Sparrows Point, Md. to Danville, Va. 655.24, 55.83, 67.61 
lron & Steel Bars—Buffalo, N. Y. to Maynard, Mass. 67.61 
Iron or Steel—Kansas City, Mo. to Fargo, N. Dak. 67.61 


Johnson, Jack, Com. Car. App. (npr) 24.01, 27.32° 


Kilbourne, W. H., Ext.—Akron, Dorset & Bellevue, Ohio (npr) 


17.51, 24.03, 26.71, 27.42* 
Kroblin, Inc., A. E. (See Heuer Truck Lines, Inc.) 


Lard—Twin Cities to Chicago, Ill. 55.11, 67.83 
Lead—tTottenville, N. Y. to Baltimore, Md. 64.14, 67.58 
Leelanau Transit Co. et al.—Abandonment—Northport Branch (Mich.) 
05.50, 29.01, 29.10, 29.13, 29.50, 29.90, 29.92* 
Lewis Cartage Ltd.—Pur. (Por.)—P. J. Garvey Carting & Storage, Inc. 
16.34, 82.71, 83.02, 83.90, 87.27* 
Lewis Cartage Ltd. Com. Car. App. 27.32* 
Liquor—See Alcoholic Liquor 
Louisiana Tank Lines, Inc. Ext.—Specified Commodities (npr) 27.31%, 81.13 
Luisi, Eugene, Ext.—Wash. (npr) 24.08, 24.42, 26.71, 27.42* 


yo wid 
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Magnesium—vVelasco, Texas to E. St. Louis, Ill. 16.20, 55.62, 67.58 
Manfredi Motor Transit Co. Ext.—Houston, Texas 24.01, 24.03, 27.42° 
Margolies, Frances, Ext.—Baggage (npr) 21.61, 27.31* 
McMillan Elevator Co., Osborne v. Minneapolis, St. P. & 8. 8S. M. R. Co. 
02.28, 49.01, 64.08, 67.11, 74.30 
Mercury Freight Lines, Inc. Ext.—Alternate & Other Routes (Ala., Fla.) 
(npr) 25.08%, 25.31 
Metals (See Sugar & Metals) 
Michigan Exp., Inc.—Pur.—Chicago-St. Louis Exp., Inc. 
82.35, 84.90, 85.12, 85.30, 87.17* 
Midwest Coast Transport, Inc. Ext.—Idaho (npr) 24.68, 27.31 
Miller, Inc., Eldon, Ext.—Chattanooga, Tenn. 16.40, 24.01, 24.10, 26.79, 27.32° 
Ext.—Contractors’ Equipment (npr) 17.48, 24.01, 27.32* 
Ext.—Kansas City (Mo.) (npr) 21.58, 24.01, 27.32* 
Miller Transporters, Ltd. Ext.—Asphalt (npr) 24.18, 26.71, 27.31° 
Minneapolis & St. L. Ry. Co.—Discontinuance of Service—Minneapolis, 
Minn.-Des Moines, Iowa 15.11, 16.29, 29.03, 29.23, 29.32, 29.45, 29.60 
Montana W. Ry. Co. v. Apache Ry. Co. 16.10, 54.70, 60.40, 67.11 
Morton Salt Co. v. Belt Ry. Co. of Chicago 11.92, 56.04 
Motor Convoy, Inc. Ext.—Several States (npr) 18.39, 27.31* 


New York & H. R. Co.—Abandonment, etc.—Lake Mahopac Branch (N. Y.) 

(npr) 29.45, 29.91° 
New York Central R. Co.—Petition for Modification of Key-Point Restric- 

tions in Western District 05.54, 16.05, 21.02, 21.78, 23.42, 28.23 
Northern Motor Carriers, Inc. Ext.—Pig Iron (npr) 26.76, 27.31* 
Northern Haulers Corp.—Pur. (Por.)—Penn Yan Exp., Inc. 18.44, 83.25, 87.27* 
Northland Petroleum Transport Co. Ext.—Paulsboro, N. J. (npr) 


21.40, 22.54, 27.42* 
Oil Carriers Co. Ext.—Colo. 21.22, 27.41° 


Package Messengers, Inc. Ext.—King of Prussia, Pa. 20.08, 27.41* 
Packinghouse Products bet. Twin Cities & Chicago 67.83 
Paint—Gibbsboro, N. J. to Pittsburgh, Pa. 64.11, 67.67 
Paint & Chemicals—Bet. Ill., Mo. & Iowa 55.81, 67.67 
Paper (See Pulpboard, Wrapping Paper) 
Paper Fertilizer Bags—Atlanta to Jackson, Miss. & Harvey, La. 64.15, 67.65 
Patch, R. H., Com. Car. App. (npr) 23.60, 24.01, 24.17, 27.32° 
Pennsylvania R. Co.—Abandonment—Snow Shoe Branch (Pa.) (npr) 29.45, 29.91* 
Pennsylvania Truck Lines, Inc.—Control & Merger—Scott Bros., Inc. & 

Buffalo Storage & Carting Co. (npr) 80.13, 80.17, 80.31, 80.50, 87.13* 
Plastics—Velasco, Texas to New York, N. Y. 62.07, 67.56 
Portland Freight Traffic Assn. v. M. & M. Fast Freight, Inc. (See Seattle 

Traffic Assn.) 
Proposed Pooling of Railroad Earnings & Service Involved in Operation 

of Pullman Co. under Railroad Ownership 80.09, 80.60, 80.61 
Pulpboard (See Wrapping Paper) 
Pulpboard & Paper—La. to Cleveland 55.81, 64.03, 67.65 
Puffer, R. H., Ext.—Malt Beverages from Newark, N. J. (npr) 24.55, 24.68, 27.32* 


Quinn Freight Lines, Inc. Ext.—Cheatham Annex, Va. (npr) 24.11, 24.70, 27.32° 


R. C. Motor Lines, Inc.—Control—Cotton States Motor Lines, Inc. 
81.73%, 82.40, 83.02, 83.92%, 84.12, 84.30 
R. C. Motor Lines, Inc. Securities 33.48°* 
R. C. Motor Lines, Inc. v. Penn-Dixie Lines, Inc. 22.81, 22.82 
Reciprocal Switching—Richmond, Va. 42.56, 54.80 
Red Star Exp. Lines of Auburn, Inc.—Pur.—aAlbert Fillmore 
18.57, 82.35, 83.85, 84.24, 84.33, 85.30, 87.17* 
Reed, Geo. M., Ext.—E. Earl Township, Pa. (npr) 05.93, 18.81, 23.50, 27.31° 
Refrigerated Food Exp., Inc. Ext.—Cheatham Annex, Va. (npr) 27.32° 
Republic Van & Storage Co., Inc.—Pur.—Eastern Van Lines, Inc. 
82.50, 83.20, 88.25, 85.32, 87.138° 
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Rice—Ark. to Ill. & Mo. 04.01, 16.24, 67.11 
Richmond Term. Ry. Co. Stock (npr) 33.51° 
Rohrbaugh, Ethel; E. L. Border & Nadine Livelsberger, Executors of 

Estate of R. S. Border (npr) 23.01, 24.03, 24.70, 27.42° 
Rubble Stone Co. v. Chicago & E. I. R. Co. 60.02, 60.48, 61.13, 67.33 
Ryder System, Inc. Bonds (npr) 33.47% 
Ryder System, Inc. Stock (npr) 32.50, 32.61, 33.53* 


St. Johns Motor Exp. Co. Ext.—East Pasco (Wash.) (npr) 22.54, 24.01, 27.82° 
Ext.—Glue (npr) 24.42, 27.382° 
Ext.—Silicate of Soda (npr) 27.32° 

Sauder, E. W., Com. Car. App. (npr) 27.81° 

Schlitz Brewing Co., Jos. v. Missouri Pac. R. Co. 11.89, 62.03, 64.07, 67.11, 74.10 

Schwerman Trucking Co. of Texas Cont. Car. App. (npr) 

05.22, 13.70, 21.50, 23.42, 27.41° 

Seaboard Air Line R. Co.—Control, etc.—Richmond Term. Ry. Co. (npr) 

81.71*, 85.41, 86.31* 

Seaboard Air Line R. Co. Assumption of Obligation & Liability (npr) 33.01* 

Seattle Traffic Assn. v. Consolidated Freightways, Inc. 

51.01, 62.08, 66.0, 67.0, 70.41, 72.40, 74.01 

Seeds—Twin Cities, Minn. to Cincinnati, Ohio 67.19 

Shaffer Trucking, Inc. Ext.—La. (npr) 21.22, 23.10, 27.31° 
Ext.—Lyle, Tenn. (npr) 21.22, 24.16, 27.31° 

Shelton, Geo. H., Cont. Car. App. (npr) 23.50, 24.03, 26.71, 27.42* 

Sinclair Pipe Line Co. v. Transamerican Freight Lines, Inc. 

11.05, 16.52, 53.38, 60.34, 66.72 

Smith, W. C., Ext.—General Commodities—Prior or Subsequent Air Move- 

ment (npr) 04.10, 17.20, 20.08, 24.17, 27.31* 

Smith’s Truck Lines Ext.—Silver Springs, N. Y. 15.16, 26.71, 27.81° 

Southern Ry. Co.—Lease—Southern Ry.-Carolina Div. (npr) 85.41, 86.32° 

Southern Tank Lines, Inc. (formerly Gasoline Transport Co.)—Control— 

Louisiana Tank Lines (npr) 81.74* 

Southwest Freight Lines, Inc. Ext.—Fertilizer 27.31° 

Southwestern Industrial Traffic League v. Atchison, T. & 8S. F. Ry. Co. 

17.48, 58.40, 62.57, 67.57 

Springfield S. R. Co.—Abandonment—Entire Line (Ohio) (npr) 29.45, 29.81, 29.91* 

Star Bus Lines, Inc. Ext.—Nassau & Suffolk Counties (N. Y.) (npr) 

23.60, 24.01, 27.22° 

Steel (See Iron) 

Steel Carriers’ Tariff Assn., Inc-—Agreement (Sec. 5a App.) 61.71 

Sternberger Motor Corp. Ext.—Furniture (npr) 27.31¢* 

Sugar—Minn. to Ill. & Wis. 64.11, 64.15, 67.81 

Sugar & Metals—Korten Karrier, Inc. 16.28, 16.80, 17.48, 62.04, 67.81 


T. I. M. E. Ine. Stock (npr) $3.70° 
Trailways Travel Bureau Corp. Broker App. (npr) 18.57, 27.71° 
Transamerican Freight Lines, Inc—Control & Merger—Cumberland 
Motor Exp. Corp. 85.38, 87.13* 
Trehan, Inc., J. W., Ext.—Additional Ohio Points (npr) 21.54, 24.53, 27.81° 
Tucker Freight Lines, Inc-—Merger—Brodbeck Trucking Co., Inc. (npr) 
80.18, 87.13* 


Watkins Trucking, Inc. Ext.—Iowa (npr) 21.02, 24.15, 24.53, 27.41° 
Ext.—New England States (npr) 24.01, 27.41* 
Weaver, C. M., Com. Car. App. (npr) 27.81°* 
Weaver, Mervin, Com. Car. App. (npr) 27.31 
Wells Fargo Armored Service Corp. (See Armored Motor Service Co.) 
Western Lines Ext.—El Dorado, Ark. 27.41° 
Wetz, R. O., Ext.—Ferro Alloys (npr) 24.01, 26.79, 27.32° 
Wilson Line Operating Co.—Ctfe Transfer—Wilson Line of Washington, 
Inc. (npr) 28.10 
Wrapping Paper, Pulpboard—Crossett, Ark. to Pittsburgh, Pa. 55.81, 67.65 





List of New Members 


W. Allen Adams, Traffic Manager, The Parkersburg Rig & Reel Company, 620 
Depot Street, Parkersburg, West Virginia. 


Michael Apruzzese, 702 East Palm Avenue, Burbank, California. 


John_R. Carver, Vice President and General Counsel, Mohawk Airlines, Inc., Oneida 
County Airport, Utica, New York. 


ack T. Clark, 1336 Midland Building, Cleveland 15, Ohio. 


oseph G. Dail, Jr., Turney & Turney, 2001 Massachusetts Avenue, N. W., Wash- 
ington 6, D. C, 


Frederic J. Durkin, Vice President, Transportation Service, Inc., 115 North Geddes 
Street, Syracuse, New York. 


John S. Fessenden, 1313 Bayliss Drive, Alexandria, Virginia. 

Wilfred N. Greenham, 1255 Santa Cruz Avenue, Menlo Park, California. 
Monte E. Mack, 357 Rampart Avenue, Akron 13, Ohio. 

James R. Mann, 18528 Dundee Avenue, Homewood, Illinois. 


Hugh T. Matthews, Jr., Callaway, Reed, Kidwell & Brooks, 305 Empire Bank 
Building, Dallas 1, Texas. 


Robert D. Means, 510 Majestic Building, Denver 2, Colorado. 
Earl N. Merwin, 85 East Gay Street, Columbus 15, Ohio. 


Z. L. Pearson, Jr., Rocky Mountain Motor Tariff Bureau, Inc., 4045 Pecos Street, 
Denver 11, Colorado. 


Charles E. Rauh, Rauh, Thorne & Robinson, 304 First National Bank Building, 
Hutchinson, Kansas. 


George H. Renkens, General Freight Agent, Green Bay & Western Lines, P. O. 
Box 1307, Green Bay, Wisconsin. 


William J. Smith, Traffic Department, North American Aviation, Inc., International 
Airport, Los Angeles 45, California. 


Constante R. Sucich, 25-73—37th Street, Long Island City 3, New York. 
Raymond P. Underwood, Board of Trade Building, 10th Floor, Portland 4, Oregon. 


-_ Wainer, Mack Trucks, Inc., 2647 East York Street, Philadelphia 25, 
ennsylvania. 


Donald L. Wallace, 120 Broadway, New York 5, New York. 


mae H. Wallen, Supervisor of Traffic, Minneapolis-Honeywell Regulator Co., 
olden Valley Plant, 1885 Douglas Drive, Minneapolis 22, Minnesota. 


Richard A. Wilson, 522 Luhrs Building, Phoenix, Arizona. 
Donald E. Young, 1256 Cloister Drive, Winston-Salem, North Carolina. 


REINSTATED TO MEMBERSHIP 


Leonard Stelzer, Chief, Tariff Bureau, Clipper Carloading Company, 323 West Polk 
Street, Chicago 7, Illinois. 


Elected to Membership, April, 1959. 





Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia Chapter 


Robert R. Artz, Chairman, Assistant General Counsel, Pennsylvania 
Railroad Company, Transportation Center, Six Penn Plaza, Philadelphia 
4, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 138th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Buch chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages - or of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


J. Carter Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 
Roy H. Schultz, Chairman, Traffic Manager, H. H. Robertson Com- 
pany, 14th Street, Ambridge, Pennsylvania. 
Meets: At call of Chairman. 
Akron Chapter 


John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


Hartley F. Mays, President, Commercial Agent, Norfolk & Western 
Railway, 724 Illuminating Building, Cleveland, Ohio. 


Meets: Quarterly on third Tuesday of the month. 
District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 
J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 
Carolina Chapter 


Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 
District 6—Georgia, Alabama and Florida 
Atlanta Chapter 
James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 
District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


R. Wray Henriott, Chairman, General Attorney, Louisville and 
Nashville Railroad Company, 908 West Broadway, Louisville 1, Ken- 
tucky. 
Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Chapter 


Martin L. Cassell, Jr., General Chairman, General Solicitor, 
Chicago, Rock Island and Pacific Railroad Company, 1389 West Van 
Buren Street, Chicago 5, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Eugene J. Mielke, President, Manager, Transportations, Murphy 
Motor Lines, Inc., 965 Eustis Street, St. Paul 14, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


Richard W. Bethke, Chairman, District Manager, Stor Dor For- 
warding Company, 744 North Fourth Street, Milwaukee 3, Wisconsin. 
Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 
District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 

St. Louis Chapter 

Doyne T. Clem, Chairman, Assistant General Traffic Manager, Pet 
Milk Company, Arcade Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 


August at Miss Hulling’s, 1105 Locust Street. Owt-of-town members 
are cordially invited to attend the luncheon meeting. 


District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 


Bruce W. Russell, Chairman, Traffic Manager, Service Pipe Line 
Company, P. O. Box 1979, Tulsa 2, Oklahoma. 


District 12—Texas 


Amarillo Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 


John H. Beckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Francis H. Lynch, Jr., Chairman, Common Carrier Motor Freight 
Assn., 4112 San Jacinto Street, Dallas 4, Texas. 

Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 

Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Delmar S. Eno, Chairman, Traffic Consultant, Western Traffic 
Service, 1077 South Gilpin Street, Denver 9, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15——-Washington and Oregon 
Puget Sound Chapter 

Edward C. Pewters, Chairman, 1990 Alaskan Way, Seattle 1, 
Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 

District 16—California, Nevada and Arizona 
San Francisco Chapter 

Charles W. Burkett, Jr., Chairman, General Attorney, Southern 
Pacific Company, 65 Market Street, San Francisco 5, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 
Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the High Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 195 


Code of Ethics 


Consolidated Current Index to I. C. C. Decisions contains an Index to all 
I. C. C. Decisions (printed and unprinted) from January 1951 through 
January 1955 





1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 





Fair Reward and Just Compensation, Common Carrier Service, Standards 
nder the Interstate Commerce Act by Clyde B. Aitchison. In this book, 

a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Interstate Commerce Commission—Organization, Assignment of Work and 
Functioning of Major Activities: Chart, as of October 15, 1957 
Pamphlet, revised as of March 28, 1958, (companion work to chart) 


Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland .... 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations im d by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 





Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page srg gg 7 Prepared by Specialists 

om, 4. te 


in Education, Transportation Practice and Procedure 

Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
rtant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement brings up to date the original Book of bstracts. 
It covers the period 1953 through June, 19’ 





Pamphlets Temporarily Out of Print 
Outline of Study Course In Practice and Procedure Before the I. C. C. 
Cost and Value of Service in Rate Making for Common Carriers. 

















